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JURISDICTIONAL STATEMENT

Appellant, Robert (Robbie) Blurton, was convicedtkr a jury trial in Clay
County, Missouri of three counts of murder in thistfdegree8§ 565.0200n
August 9, 2013, he was sentenced to death for@aaft (Tr.2992, 3000-06;

LF953-59, 960-61.A timely notice of appeal was filed on August 2813 (LF

964-67). Thus, this Court has exclusive appellatsgliction of this direct appeal.

Art. V, Sec. 3, Mo. Const. (as amended 1982).

L All statutory references are to RSMo 2000, unihsrwise indicated.

10
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STATEMENT OF FACTS

The day of the murders — June 7, 2009

In 2009, Donnie and Sharon Luetjen lived on South &treet in Cole
Camp, Missouri (Tr.1353). Their granddaughter, fdraetjen, lived with them
because her father had been killed in an acciderit353-54, 14373.

On Sunday, June 7, 2009, Sharon took a neighboet ¥&hite, to the
emergency room (Tr.1480). Later in the afternodrar8n drove White to White’s
home (Tr.1481-83). About 8:30 p.m., Sharon visitgith White for about ten
minutes (Tr.1484).

Sharon and Taron were later seen at the Luetjeretmynthe Stelling
sisters from about 9:15-9:30 p.m. (Tr.1313, 13154321-22, 1325-27). Later,
between 10:20-10:30 p.m., a neighbor, who lived than a half a mile away,
heard three gunshots from what appeared to bedghar(Tr.1333-34, 1337-42).

The discovery of the bodies

On Tuesday, June 9, White was contacted by somdboatyTaron’s

school asking why Taron had not been to driveriscation class on Monday or

Tuesday (Tr.1487, 1933). White was unable to reaglone at the Luetjen home

% The Luetjens will beeferenced by their first names to avoid confusiom.
disrespect is intended. Appellant, Robert Blurtweiil, be referenced as Robbie

because most withesses used that name becausghieiss name is Robert.

11

NV 02:80 - #T0Z ‘20 1290100 - IdNOSSIN 40 1IN0 ANTHANS - p3jid Ajediuonos|3



(Tr.1488). White called the Luetjens’ daughter, Btn Armenta (Tr. 1352-53,
1365, 1422,1488) They decided that White would walk to the Luetghome to
check on things (Tr.1489). After White went instle home, she saw Taron’s
legs lying on the floor and noticed an unpleasaiat oso she called 9-1-1
(Tr.1491-95).

Cole Camp Chief of Police Storm Walker was dispadcto the Luetjen
home (Tr.1502-03). There were no signs of forcdslay (Tr.1512, 1520, 1641-
42, 1664, 2391). He discovered the bodies of Shd&onnie, and Taron lying on
the living room floor (Tr.1510, 1523, 1597, 160805, 1629). Their hands were
loosely bound behind their backs, they were gagged their heads were on
pillows (Tr.1516-17, 1599, 1602, 1605, 1617, 1633}3-47, 2405-06).

The bindings appeared to have been made from the beown fabric (Tr.
1647-48, 1653, 1660, 2405). More of that fabric wa$aron’s bedroom and was
draped across her poster bed in a canopy-likedagfir. 1659-60, 1399-1400).
Other pieces of the fabric were in the living roand the doorway of Taron'’s
bedroom (Tr.1660, 1686, 1689, 1706).

Each victim died from a .22 caliber gunshot woumthe back of the head

(Tr.1586, 1599, 1605, 1607, 1610, 1612-13, 1618212403). The shots

® Robbie is Armenta’s cousin (Tr.1352-53, 1365, )4#22004, Robbie lived
with the Luetjens for a few months after he gotaiyprison (Tr.1369-70, 1423,

1430-31).

12
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probably had been fired from greater than two fiewh the victims (Tr.1609,
1611, 1614, 1618).

It appeared that someone had gone through Donnalst, which was on
a chair; there was no money in the wallet (Tr.18345, 1652, 1689). Donnie
typically kept at least $200 in his wallet (Tr.19.7Sharon’s purse was on the
living room floor (Tr.1383, 1534). There was no ragnn Sharon’s purse or
wallet (Tr.1384).

Three coffee cups were on a table in the livingnddr.1634, 1643-44).
Law enforcement officers swabbed and fingerprinibean (Tr.1665, 1667-71).
They discovered latent fingerprints on a white eef€up (Tr.1671, 1674, 2259-
60).

Items were strewn about in Donnie’s and Sharontsdmem (Tr.1630-31,
1654). On the floor were some antique cracker boxeims with the lids off
(Tr.1635, 1656, 1707). A dresser drawer had bearepl on the bed with some of
the contents dumped out (Tr.1383-84, 1635, 1654136hnie had been known to
keep money and Native American artifacts in thisndr (Tr.1366-67, 1971).
Some change remained, but not as much as usuaBgb-85, 1389). In the
drawer was a Velveeta cheese box that had beerdpen was empty (Tr.1385,

1635, 1654-55). Donnie normally kept arrowheadh@éVelveeta box (Tr.1972).

* When Robbie was a teenager, Armenta saw Robbéegtadrters from that

drawer (Tr.1367, 1425).

13
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An empty holster lay on the floor (Tr.1635, 165724-25). Normally,
Donnie kept two .22 caliber pistols in that holsteside a gun cabinet in that
bedroom (Tr.1393, 1975-78, 2397). A .22 calibetdiwvas on the floor near the
holster (Tr.1658-59, 1690, 2398). Armenta had lggeen a .25 caliber handgun
that she left at the Luetjen residence (Tr.1388819944, 1946). But when the
home was searched after the murders, it could atadated (Tr.1385-87, 1465-
66).

Forensic evidence

A latent print examiner, Mary Kay Hunt, examinetela fingerprints
found on the white coffee cup found at the crimengc(Tr.1671, 1674, 2216,
2243, 2245, 2247-48, 2259-60, 2269-76). Two of mardingerprints were on the
cup (Tr.2257, 2273-74, 2276, 2281-82). Hunt aldeted that Robbie had made
five fingerprints on the cup (Tr.2270-71, 2276-2880-82). Hunt could not say
how long the fingerprints had been on the cup @26226).

Missouri State Highway Patrol DNA caseworker Sh&ates examined a
swab that had been used on the white coffee cup4T2). Bales was able to

obtain a full DNA profile, which exhibited male g#gr characteristics and was

14

NV 02:80 - #T0Z ‘20 1290100 - IdNOSSIN 40 1IN0 ANTHANS - p3jid Ajediuonos|3



consistent with Robbie, but Bales would not say Rabbie’s DNA was on the
coffee cup (Tr.2474-75, 2478-79, 2484, 2512).

Bales examined a swab that was used on a red traxgfound at the
crime scene; it had DNA that exhibited female germtiaracteristics and was
consistent with Taron (Tr.2484-85). Bales examiaexvab that was used on a
plastic cup found at the crime scene; DNA on itieited a mixture of at least two
people; Taron and Robbie were excluded as contribub the mixture, whereas
Donnie and Sharon could not be excluded (Tr.24862880).

The bindings used to secure Sharon’s hands hadAa@dfile that was
consistent with a mixture of at least two indivithia male and female (Tr.2490-
911, 2493-94). The major DNA component was consistéth Sharon (Tr.2491-
92, 2494). Taron and Donnie were excluded as bsngributors to the mixture;
Robbie could not be either included or excluded aentributor (Tr.2492-94).

Donnie’s right hand binding had a DNA profile thweds consistent with a
mixture of at least three people (Tr.2494-95). W@gor component was
consistent with Donnie, Sharon was excluded as&ibator, and Robbie and
Taron could not be eliminated as contributors ortfixture (Tr.2495, 2502).

Donnie’s left hand binding had a DNA profile thaasvwconsistent with a mixture

> Regarding the DNA profile from that coffee cup)&aadmitted that he had
“clicked off an allele” from a location; the allefleat Bales “clicked off” did not

match Robbie’s DNA profile at that particular I¢€ir.2541-42).
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of at least three people (Tr.2497, 2499, 2542-AB¢ major component was
consistent with Donnie; Sharon, Taron, and Roblaesvexcluded as contributors
to the mixture (Tr.2497-98, 2543-44).

Taron’s right hand binding had a DNA profile conesig with a mixture of
at least two individuals, and exhibited both mald é&emale characteristics
(Tr.2504, 2561). The major component was consistéht Taron (Tr.2504).
Robbie and Sharon were both eliminated as contibub this mixture, but
Donnie could not be excluded as a possible cortorlio the mixture (Tr.2504,
2561). Taron’s left hand binding had a DNA proti@t was consistent with a
mixture of at least two individuals (Tr.2505, 2558he major component
exhibited female characteristics and was consistéhtTaron (Tr.2505, 2553).
The minor component was consistent with male DN#l Robbie, Donnie and
Sharon were all eliminated as contributors (Tr.2%853-54, 2556).

Swabs used on a dresser and display box in thgdnuebme were tested
and DNA profiles were developed; Robbie was exdiuale a contributor to those
profiles (Tr.2545-46).

The 9-1-1 recording
Officers learned that a 9-1-1 call had been maai® ffaron’s cell phone at

about 10:15 p.m. on the night of the murders (T6Qt82, 1850, 1854, 1880-81,
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1884, 1888, 1895) The call lasted about 45 seconds before the aperat
disconnected it (Tr.1760-61, 1836, 1839, 1842;e3tdfxhibit No. 108). The 9-1-
1 operator then attempted to call the number baakonly got the voicemail of a
young female (Tr.1839-40). The 9-1-1 operator ditidispatch anyone to where
the call had been made (Tr.1841).

Missouri State Highway Patrol officer Hugh Fowleized a recording of
the 9-1-1 call (Tr.1760-61, 1836, 1839, 1842; S¢dfaxhibit No. 108). Fowler
enhanced the recording and removed the voice d-thd operator (Tr.1822). In
an affidavit on June 26, 2009, Fowler swore tha¢mvhe listened to the 9-1-1
recording, he could hear male voices in the baakgtand that there were at least
two male voices and one female voice other tha®ihel operator’s voice
(Tr.1823-24, 1827). Fowler vouched that he heaelafrthe male voices direct
Sharon to sit down and put her arms behind her, lzauk later threaten to kill her
(Tr.1827). Fowler also stated that Sharon coultidsd telling the suspects that
she had $300 in her purse (Tr.1827). A male vaaoe something like, “I liked all
of you” (State’s Exhibit Nos. 108-109).

Dr. Robert Maher is a professor of electrical aachputer engineering in
Montana (Tr.1907). He received a digital file o#t1-1 call (Tr.1909). Dr.

Maher amplified and filtered the contents of the (iTr.1910-12, 1915). After Dr.

® After the murders, the victims’ family was unabiefind Taron’s cell phone

(Tr.1372, 1394).
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Maher adjusted the file, he put the enhanced versidhe file onto a compact
disc and sent it to an investigator for the Misséiitorney General’s Office
(Tr.1912). A few days later, the investigator askedMaher to attempt to get
additional information about some of the utterarmeshe recording that the
investigator thought were important (Tr.1912, 1925)

Dr. Maher conceded that he was not an expert ongilus or interpreting
what words were uttered; rather, he attempted pvorre the quality of the
recording (Tr.1913, 1920). Dr. Maher then preparedport that included a
further enhanced version of the recording and Ipaitdn a compact disc and sent
it to the Missouri Attorney General’s investigafdr.1914, 1927-28; State’s
Exhibit 109). One of the enhancements involved nangthe voice of the 9-1-1
dispatcher (Tr.1915-16). Dr. Maher admitted th&grapting to interpret what was
being said is a subjective act (Tr.1918). He caaetlithat there was at least one
male and one female speaker on the recording,éabbld not rule out that there
was more than one male or more than one femal&9dt).

On June 17, 2009, law enforcement officers askedehta to listen to the
recording (Tr.1402). She listened several times ¢opy of the 9-1-1 call with the
aid of some headphones (Tr.1403, 1407-08). Thetiime, she recognized her
mother’s voice; Armenta was 100% positive of thaite identification (Tr.1408).
Armenta also heard a male voice, which soundedRisiebie’s voice (Tr.1408).
Armenta asked if she could hear the recording a@aii408). She said that she

was about 80% sure that the male voice she headRehbie’s (Tr.1409, 1456-
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57). She listened to the enhanced version of thel 9ape again (Tr. 1409). She
was then about 90% sure that the male voice she s Robbie’s (Tr. 1409-10,
1457). In preparation for trial, within the yearfdre trial, she listened to a third
version of the recording, and she was about 100%iswas Robbie’s voice
(Tr.1410-11). At trial, she was 100% sure it wadbBe’s voice (Tr.1411, 1457,
1478-79).

After Robbie had been arrested, law enforcementesf had his girlfriend
Karen Bruce listen to the 9-1-1 call (Tr.2106-071Q-11; State’s Exhibit No.
108). The first time she listened to it, all sheldchear was something about $300
(Tr.2112). She could not recognize any voices (MI6). After she listened to it
again, however, she believed she recognized Rabbiete (Tr.2116-17). She
told the officers that she could not believe thatas “him” (Tr.2118). She said
that she was almost positive it was Robbie (Tr.21B€uce later listened to a
clearer version of the 9-1-1 recording (Tr.2120-8&te’s Exhibit No. 109). Bruce
was positive that Robbie’s voice was on that reiogrdTr.2122).

Cell phone evidence

Douglas Middleton was an information analyst wite Missouri State

Highway Patrol (Tr.2337). He performed cellulaetghone analysis (Tr.2339-40).

Middleton analyzed phone records of Robbie, Kararc8, and Nicole Close,
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who worked at a hotel in Wichita, Kansas (Tr.198341)’ Phone records from
the night of the murders showed that Robbie’s pluatied Bruce’s phone at 8:16
p.m. and 9:32 p.m.; Robbie called Nicole at 8:38.p8:34 p.m., 8:52 p.m., and
8:53 p.m.; and, Nicole called Robbie at 9:59 p.fn.2354-60).

Nicole testified that during the night of June @09, she received some
phone calls from Robbie that went to voice mail{¥83-94). Around 10:00 p.m.,
she spoke with Robbie on the phone (Tr.1994-95hérbackground she could
hear a group of people as if he were at a bar 99i742000).

Middleton received T-Mobile’s cell tower phone badk.2362-63). The
phone book provided street addresses and latituatbsongitudes of cell towers
(Tr.2372). Middleton then created a map of thetiocs of the cell towers where
the phone calls “hit off of” (Tr.2373). Middletorpmed that, “based off the phone
associated with Mr. Blurton, the time the calls evarade, the cell tower locations,
it shows a mode of travel highway 7, up Highway-@% Cole Camp” (Tr.2378).

The arrests and interrogations of Robbie and KarBruce

In June-July, 2009, Robbie lived on-and-off agaithu(aren Bruce and
her daughter in Garnett, Kansas (Tr.2037-42, 20@47, 2053). Robbie did not
have his own vehicle, so occasionally he wouldelBvuce’s vehicle (Tr.2044).

Bruce also allowed him to use a prepaid cell pH@n045, 2047-49, 2056).

" Nicole’s last name was referenced as both ShdllGlase, so Appellant will

refer to her as Nicole. No disrespect is intended.
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On June 12, 2009, an investigator with the HighWayrol interviewed
Robbie (Tr. 2408, 2411-15; State’s Exhibit Nos. 1156). Robbie offered to give
blood and saliva samples and to take a lie detéesbrasserting that he would
pass one (Tr.2438-39). Robbie said that he had ine@arnett, Kansas on the day
of the murders (Tr.2440-42). Robbie said that séan@ly members were
“kicking his name around” as a possible suspecabse of his criminal history
(Tr.2442-43).

On June 27, 2009, Robbie was arrested at Bruceidemgce in Garnett,
Kansas, which is about a two-and-a-half hour diiwen Cole Camp (Tr.1544,
1556, 2101, 2407-08). Bruce and her teenage daugbte also there at the time
of the arrest (Tr.1546-48, 2102-03). Officers dad find anything from the
Luetjen home at that residence (Tr.1550, 1831484j.did they find any firearms
(Tr.1550, 1831-32§.

Charges are filed

Robbie was charged by information in Benton Couktigsouri, with three
counts of murder in the first degrée565.020(LF27-28) (Count I, Donnie, Count
I, Sharon, Count Ill, Taror) Later, the State filed a First Amended Information

adding that Robbie was a prior and persistent de(LF202-07). The State also

8 Bruce testified that she had never known Robbjgossess a gun (Tr.2177-78).

° A change of venue was agreed upon to Clay Cotigsouri (LF53).
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filed a Notice of Intent to Seek the Death Penallyging several aggravating
circumstances (LF35-37).
Karen’s Bruce’s trial testimony

In addition to the evidence recounted above, theeSiresented Bruce’s
testimony, as follows:

On Saturday, June 6, 2009, Bruce visited a boydriarOdessa, Missouri,
and her daughter spent the night with a friend20%4-55, 2057, 2157-58).
Robbie stayed at Bruce’s home because he was sppmget a ride to work
from an employer (Tr.2055).

On Sunday, June 7, at about 6:30 p.m., Bruce retuinome (Tr. 2058,
2158). Her daughter and Robbie were there (Tr.20%8bbie wanted to use
Bruce’s car to drive to Nevada, Missouri to pickaupaycheck, but Bruce refused
because her car was not functioning correctly 05860). While Bruce was
taking a shower, Robbie took her car (Tr.2060).

Bruce called Robbie at 8:16 p.m. and asked wherease(Tr.2060, 2063).
Robbie said he was going to get his paycheck arvddogd return shortly
(Tr.2060, 2063). At about 9:38 p.m., he called Braad told her that he was in
Nevada, but that there was a bad storm and he vbeuldbme as soon as the storm
ended (Tr.2064, 2066). Bruce responded that she kbeut the storm, but he
needed to return with her car (Tr.2064). Robbientaamed that his boss’s

girlfriend would not let him leave (Tr.2064-66).
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A few minutes after midnight, on Monday morning,lfRe called Bruce
again (Tr.2066-67). He said that he had had to watiet something to fix a flat
tire (Tr.2067). When Bruce awoke that morning, Rebas still not there
(Tr.2068-69). At about 8:00 a.m., Robbie called Bnalce told him that she
wanted her car (Tr.2069). Robbie brought the candn¢Tr.2070).

Robbie spent Monday night at a hotel (Tr. 2071-T®).Tuesday morning,
Bruce took Robbie to Walmart (Tr. 2072-73). Whheite, Bruce received a phone
call from Robbie’s stepmother (Tr.2073). Robbielspwith his stepmother, and
then told Bruce that he was a suspect in the Luetjerders (Tr.2074, 2088,
2154-56). He and Bruce went to the sheriff's departt in Garnett to speak to
someone about it (Tr. 2075, 2085).

On Wednesday, law enforcement officers contactdabiRoand told him
they wanted to talk to him (Tr.2086-87). RobbialtBruce that if anyone asked,
she should say that he had been with Bruce (Tr-8382155). She asked, “What
if they find out?,” and he replied that he woula s boss’s girlfriend as an alibi
(Tr.2088-89).

Bruce decided that she would lie for Robbie; sle officers that he had
been with Bruce at her home on the night of thedars (Tr.2090-91, 2159). She
did not tell them that Robbie had told her to lex@iuse the authorities told her that
there were three people involved in the murdeduding a woman, and she was

afraid of them (Tr.2160-62).
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On Friday, law enforcement officers interviewed Riebagain (Tr.2092-
94). Afterward, Robbie told Bruce he had given afDdample and had passed a
polygraph test (Tr.2094, 2098).

Bruce did not tell authorities that Robbie waswiih her during the night
of the murders until after she had been arrestddaaled for hindering
prosecution, the officers had mentioned the pdgsilof her being charged as an
accessory to murder, and they mentioned that hegrdar might be placed in
juvenile custody (Tr.2165-67, 2170, 2173-2177).

At some point, Robbie told Bruce that he was inlthetjen’s will and
would inherent land, a vehicle, and 22% of 6.6iomlldollars (Tr. 2128-29).

Procedural and Evidentiary Matters
Evidence that someone else was involved in the tuotheis

Before trial, Robbie endorsed Karen Wiskur as a&gs (Tr.529). The
State filed a Motion in Limine Concerning the PbsiDefense that Someone
Else Committed this Crime (LF667). The motion sfieally mentioned that
Taron’s biological mother, Debra Kost, might berbéad for the murders by the
defense and that Wiskur might be called to testiff at about 8:00 p.m. on the
night of the murders, she saw Kost outside thejendiome talking on her cell
phone while smoking a cigarette and then puttingelénguished cigarette inside
her pocket before entering the home (LF668).

During a hearing on that motion, the State notat \Wiskur would testify

that at about 8:00 p.m., on the day of the murddrs,saw a woman, whom
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Wiskur later identified as Kost, standing outsidéhe victims’ home (Tr.529-30).
The woman was on a cell phone and smoking a cigafet.530). After the
woman finished the phone call, she put out thereitg put it into her pocket, and
walked inside the house (Tr.530). Kost denied bénege (Tr.533).

Kost is Taron’s biological mother (Tr.530). Kostdhaeen married to a son
of the Luetjens, and after that son died in anmotule accident, a custody
dispute concerning Taron arose between Kost anduégens (Tr.530-531).

The State admitted that this was motive eviderinegKost had not been
allowed to see Taron, and thus she was upset augtgeens (Tr.531). But the
State argued that there needed to be additioredtddvidence connecting Kost to
the crime for the evidence to be admissible (Tr)531

Defense counsel noted additional evidence, inctuthiat Kost's cellphone
records reflected that she had been using her plemeey few minutes every
day,” except that, mysteriously, on the day ofrtieders, she did not use her
phone at all (Tr.538). Defense counsel also ndtatdWiskur had identified Kost
through a photo lineup (Tr.538-39). Wiskur had baeross the street and saw
Kost enter the house, but Wiskur never saw Kogttegihouse before Wiskur left
the scene (Tr.539). Defense counsel argued that¥asysical presence at the
murder scene was a “direct connection” to the mmsr{€r.539). Defense counsel

asserted that granting the State’s motion woulthtedhis rights to due process, to

confront witnesses, and to present a defense,aameed under the United States

and Missouri Constitutions (Tr.541).
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The trial court ruled that the defense would bevedld to present evidence
“of Debra Kost, who may’ve been at or near the saagthe homicide” (Tr. 550-
51, 552). The defense would be allowed to presenbgher evidence that directly
connected Kost with the murders by way of an afffgproof outside the hearing
of the jury (Tr.550-51, 552). If the defense prasdrevidence that directly
connected Kost with an overt act in the commissibtine murders, more than just
her mere presence at the scene sometime prioe tmtinders, the evidence would
be allowed to be presented to the jury, if otheeveidmissible (Tr.551). But failure
of the defense to present such an overt act cangd€ost with the murders
would result in the exclusion of any argument ast committed the murders
(Tr.551).

Kost testified in an offer of proof concerning tissue and denied being at
the victims’ residence on the day of the murdersl(f53, 1757-58).

In another offer of proof, Armenta testified thather handwritten
statement to law enforcement officers, she expdessecern for her safety and
that of her family because of Kost and Kost's mgtiganne Reeves (Tr.1443-
45). Reeves was the type of woman who would threatgerson with violence
(Tr.1446). Armenta was with Janet White when Reeadled White and
threatened that White should “watch out, or it dovhppen to you” (Tr. 1446-47,
1449). These phone calls occurred the day the badiee found (Tr.1449).
Armenta had been told that Kost was going to attdmpake Taron’s body so that

she could not be buried with the Luetjens (Tr.144819-50).
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The trial court would not allow this evidence, nglithat it was not relevant
unless further evidence of an overt action showatKost may have committed
the murders (Tr. 1452-53).

In a later offer of proof, Janet White testifiedtion June 9, 2009, she had
some telephone conversations with Reeves, and Whister, Darlene Fajen,
spoke with Kost (Tr. 1568-69). The first call wasrh Reeves, who asked what
had happened to Taron (Tr.1369-70). White told Reekiat she could not talk
about it (Tr. 1570). Armenta answered the secommheftall; it was Reeves again
(Tr.1570-71). The third call was again from Ree{fia@sl571-72). White told her
not to call again and hung up (Tr.1572). Fajen amed/ the next call (Tr.1572-
73). Fajen told Kost to call the sheriff’s offideshe wanted to know what
happened to Taron (Tr.1573). Kost said that theif§lseoffice said that they
could not tell her anything (Tr.1573). Fajen toldsthat she could not tell Kost
anything either (Tr. 1573). Kost hung up (Tr. 15713)iring one call, Reeves told
White, “If you do not tell me about my granddaughteu’ll end up just like her”
(Tr. 1574).

The trial court denied defense counsel’s offerrobf, ruling that the

defense would not be allowed to present that testyn{Tr.1577-78).

Requests for mistrial
During the State’s direct examination of Armentaaasistant attorney

general inadvertently showed her a PowerPoint pbbtoe victims’ bound hands,
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which caused Armenta to cry (Tr.1358-59). The w@lirt denied defense
counsel’s request for a mistrial (Tr.1360-61).

During the State’s direct examination of Armentxshusband, an
assistant attorney general “flipped through a wiselées of crime scene
photographs in fairly rapid fashion,” which theywras able to view (Tr.1939-
40). The trial court again overruled defense coimsequest for a mistrial
(Tr.1942).

Immediately after that witness testified, a simtlang happened during the
State’s direct examination testimony of a friendwoinnie (Tr.1956-57). This
time, a photograph of Donnie’s bound body was shfmwian extended period of
time (Tr.1957). Defense counsel noted that thattivaghird time that such an
incident happened during the testimony of eithfamaily member or close friend
of the victims (Tr.1957). Defense counsel reminttedcourt that during
Armenta’s testimony it had evoked a very emotioraponse and counsel
believed that the pattern of such incidents hdubtege a negative effect on the jury
(Tr.1957).

The trial court again overruled defense counselgiest for a mistrial

(Tr.1957-58, 1961).
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Refused jury instructions and the guilty verdicts
At trial, in addition to the verdict directors forurder in the first degree,
the State submitted, and the jury was given, vedirectors on the lesser included
offense of conventional murder in the second deQtE@67, 771, 775).
In contrast, the trial court refused Robbie’s lesseluded-offense
instructions as to felony murder in the second eleft
As to Count [I/1I/11], if you do not find the defedant guilty of
murder in the first degree, you must consider wéelte is guilty of murder
in the second degree.
As to Count [I/lI/11], if you find and believe fnm the evidence
beyond a reasonable doubt:
First, that after 10:17 PM on the 7th day of JWt£)9, at 802 South
EIm, Cole Camp, in the County of Benton, State addduri, the defendant
took property which was property owned by Donniefien and, that
defendant did so for the purpose of withholdinfyatm the owner
permanently, and that defendant in doing so usgdigdl force on or

against [Donnie/Sharon/Taron] for the purpose et/pnting resistance to

% There were three refused instructions: Refusetucison A involved Count |
with Donnie as the victim (LF783-84); Refused lastion Q involved Count I
with Sharon as the victim (LF789-90); and Refugestrliction R involved Count

lIl with Taron as the victim (LF791-92).
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the taking of the property, then you will find thiae defendant has

committed robbery in the second degree.

However, unless you find and believe from the evtdebeyond a
reasonable doubt each and all of these proposityanscannot find that the
defendant has committed robbery in the second degre

Second, that [Donnie/Sharon/Taron] was shot anedkibnd

Third, that [Donnie/Sharon/Taron] was killed asault of the
perpetration of that robbery in the second degree,

then you will find the defendant guilty under Codivit/11] of
murder in the second degree.

However, unless you find and believe from the evtdebeyond a
reasonable doubt each and all of these proposity@usmust find the
defendant not guilty of murder in the second degreger this instruction,
but you must then consider whether he is guiltgnafder in the second
degree under Instruction No.

(LF783-84, 789-90, 791-92; Tr.2595-97).

The State argued that the felony murder instrustsimuld not be given
because they were not in proper form — they dichawe the proper accompanied
instructions that were required under the notegsen— and because the
instructions were not supported by the evidenceesihey were “mutually
exclusive of the alibi defense that [defense collipseposed and inserted into the

case” (Tr.2596).
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In refusing the felony murder instructions, thaltdourt found: 1) Robbie
was not charged with any underlying felony, andtémelered instructions picked
a felony that Robbie was not charged by the SEtielony murder was
inconsistent with the alibi instruction Robbie regted; and 3) the evidence did
not support a felony murder instruction (Tr.2596-97

The trial court also refused Robbie’s profferedsprece-at-the-scene-of-
the-crime instruction (Tr.2597-98). The State hhpboted that because Robbie
was not charged as an accomplice, the Notes otoUdél-CR3rd 310.08
provided that the instruction was not to be given2597).

The jury found Robbie guilty of the charged offenafter deliberating for
about four hours (Tr.2638, 2642; LF797-99).

Penalty phase

During the penalty phase, the State presentedwiatipact evidence
through testimony from Armenta (Tr.2669-92) and Bierand Sharon’s grandson
Austin Beckman (Tr.2692-2708); and, evidence thattd®t had prior felony
convictions for robbery in the first degree, twaints of burglary, felony stealing,
two counts of forgery, and two counts for possessioa controlled substance in a
correctional facility (Tr.2722-23).

Regarding the 1988 robbery, Robbie was chargedfaittefully stealing
money from a mini-mart while armed with a deadlyapen (Tr.2724). During
that guilty plea, Robbie told the plea court, “Inténto a store with a rifle and got

the money and left” (Tr.2726). Later, Robbie elated that the rifle was loaded
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and he forced the clerk at gunpoint to give him@80m the cash register
(Tr.2727-29).

In mitigation, Robbie presented testimony frommamate (Joseph Enna)
who recounted that when Enna and Robbie were sopiin their late teens,
Robbie protected Enna from another inmate by fightvith the other inmate
(Tr.2866-67, 2872, 2874-76). During that fight, Rabrefused to throw the first
punch and took a beating so that Enna would nat bayTr.2876).

David McCabe was in prison with Robbie when theyeasbout eighteen
years old (Tr.2753). McCabe testified that Missquisons are more secure than
when he and Robbie were first in prison (Tr.27569. In the 1980’s McCabe
and Robbie were placed in “the hole” regardingrrestigation for sexual assault
(Tr.2758). McCabe testified, however, that Robbaswot there when it had
happened (Tr.2758).

Robert’s stepmother, Dana Elliott, testified thabBie had been in-and-out
of trouble since he was eighteen (Tr.2745). Pridgtanged Robbie, but Robbie
was still polite to Elliott (Tr.2749).

Forensic Psychologist Dr. Thomas Reidy has writh@my articles on
inmates’ prison adjustment and the potential fourel violence (Tr.2775, 2779,
2783). Dr. Reidy has testified as an expert in blisscourts about violence risk
assessment in prison settings (Tr. 2784).

Dr. Reidy evaluated Robbie about his potentiafdibure acts of violence

and adjustment to incarceration (Tr.2787, 2790§dimg this, Dr. Reidy reviewed
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Robert’s prison records (Tr.2791). Robbie was @ghtyears old when he was
first incarcerated; he was 49 years old at the tfiteial (Tr.2791). Between the
ages of 18 and 49, Robbie had spent about 29 séthears in prison (Tr.2792).

In Robbie’s first 21 years of prison, he had 73dwat violations; in his last
four years of prison, he had only four or five coadviolations (Tr.2793). When
he was 18-20 years old, he had about 20 viola{idbn2793-94). In 1982, he had
12 violations; in 1983, he had 8 violations; in 29B8e only had a couple of fights;
in 1996, he had 7 violations; and from 1999 to 201had 0-3 violations each
year and no serious assaults (Tr.2827-28). Roblmest serious violation was for
forcible sexual misconduct in the early 1980’s Z¥Y@5). No criminal charge was
ever filed against Robert for that incident (Tr.8Y.9Twice Robbie was charged
with escape for leaving halfway houses (Tr.2795-96)

Dr. Reidy testified that age is one of the mosh#icant factors regarding
long-term adjustment; the older the inmate, the légly he is to engage in
serious violent behavior (Tr.2811). Research hasvatthat individuals who get a
life without parole sentence or an exceptionallyg@rison term tend to make a
better adjustment overall as compared to inmat#és shiorter sentences (Tr.2812).
When an inmate previously has been in prison, tisesegreater probability that
the inmate will behave in the future (Tr. 2812)rtRar, risk of violence decreases
with the inmate’s age (Tr.2814). Data suggestsdbateone Robbie’s age would
incur about a half a conduct violation per yeatlmaverage (Tr.2816). Also,

Robbie obtained his G.E.D. while in prison; reshaftows that inmates with a
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high school diploma or G.E.D. have about half tie of serious violent behavior
in prison than other inmates (Tr.2812, 2819).

Dr. Reidy also testified that a study examining $éisri prisons in the past
15 years and involving inmates with sentences aftgdife without parole
(LWOP), and life with parole show that about 80%tafse inmates never get any
kind of assaultive violation while in prison (Tr2®-21). There had only been 12
“staff homicides” since 1841, and only two in thstldecade (Tr.2820). A study
performed at Potosi Correctional Center showeditimates with sentences of
death or LWOP engaged in substantially less vial@stonduct than those
serving life with parole (Tr.2821-22). Another spushowed that homicide
offenders do not engage in the most assaultiveviimhia prison (Tr.2831, 2833).

Robbie had never assaulted any staff member ddspriag served about
90% of his adult life in prison (Tr.2834). The reds did not show that Robbie
ever used a weapon against another inmate or@nstaff member (Tr.2862).
The probability that Robbie would assault someongrison was low (Tr.2835-
36).

The jury recommended sentences of death aftemigntdiese statutory
aggravating circumstances as to each count: (1biedtad a serious assaultive
conviction in that he was convicted of robberyha first degree on November 21,
1988; (2, 3) the murders were committed while Relas engaged in the
commission of the other two unlawful homicides; tf# murders involved

depravity of mind and as a result thereof, the rargdvere outrageously and
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wantonly vile, horrible, and inhuman in that thetims were killed after they
were bound or otherwise rendered helpless by Rabiieas a result Robbie
thereby exhibited a callous disregard for the sgnot all human life (Tr.2933-
40; LF841-45).
Sentencing

On August 9, 2013, the trial court overruled Rolsbraotion for new trial
and sentenced him to death as to each count angdalihe jury’s
recommendations (Tr.2992, 3000-06; LF953-59, 960-blis appeal follows.
Any further facts necessary for the dispositiothis appeal will be set out in the

argument portion of this brief.

35

NV 02:80 - #T0Z ‘20 1290100 - IdNOSSIN 40 1IN0 ANTHANS - p3jid Ajediuonos|3



POINTS RELIED ON

l.

The trial court erred by refusing defense counsed request to submit
the lesser included offense instructions for felongnurder in the second
degree (Refused Instructions A, Q, R), because tifi@lure to instruct the jury
on the lesser-included offense of felony murder viated Robbie’s right to due
process of law, to present a defense, to a fair &li and to be free from cruel
and unusual punishment, as guaranteed by the Sixtlgighth and Fourteenth
Amendments to the United States Constitution, Artite |, 88 10, 18(a), and 21
of the Missouri Constitution, and 88 556.046, 56520, and 565.025, RSMo, in
that Robbie timely requested the instructions; there waa basis in the
evidence for acquitting Robbie of the charged offese (first-degree murder);
and there was a basis in the evidence for convictirhim of the lesser included
offense of felony murder; and, because the statutprrequirements for giving
such instructions were met, the failure to give thee requested instructions is
reversible error.

State v. Jacksoi33 S.W.3d 390 (Mo.banc 2014);

State v. Frost49 S.W.3d 212 (Mo.App.W.D. 2001);

State v. Nuft432 S.W.3d 221, 224-25 (Mo.App.W.D. 2014),

Beck v. Alabamad47 U.S. 625 (1980);

U.S. Const., Amends. VI, VI, and XIV;
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Mo. Constitution, Article I, 88 10, 18(a), & 21,
88 565.021, 565.023, 565.025, RSMo 2000;
§ 556.046, RSMo. Supp. 2002; and;

MAI-CR3d 304.16, 314.00, 314.04, 314.06, 323.04.
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Il.

The trial court abused its discretion in admittingtestimony from
Douglas Middleton and evidence (State’s Exhibit Nos128-130) regarding the
locations of cell towers purportedly used by Robbis cell phone near the time
of the murders, in violation of Robbie’s rights todue process and a fair trial,
as guaranteed by the 8 and 14" Amendments to the United States
Constitution and Article I, 88 10 and 18(a) of theMissouri Constitution, in
that the trial court should not have permitted Middleton to offer lay opinion
testimony about cell tower location used by Robbig’phone, or admitted the
maps Middleton created based on his interpretatiomf the cellular telephone
records, because this is a subject for an expert tmess, and the State did not
gualify Middleton as an expert regarding cell phongower evidence and the
tracking of Robbie’s cell phone at the time of thenurders — in fact he
admitted that he was not an expert “in anything;” and Robbie was prejudiced
because the State argued to the jurors that this @lence showed that Robbie
was at or near the scene of the murders when theygaurred.

State v. Pattord19 S.W.3d 125 (Mo.App.E.D. 2013);

Wilder v. State191 Md.App. 319, 991 A.2d 172 (2010);

Coleman—Fuller v. Statd,92 Md.App. 577, 995 A.2d 985 (2010);

Payne & Bond v. Stat@11 Md. App. 220, 65 A.3d 154,

cert. granted434 Md. 311, 75 A.3d 317 (2013);
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U.S. Const., Amends. VI and XIV; and

Mo. Constitution, Article I, 88 10 & 18(a).
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[l.

The trial court abused its discretion in overruling Robbie’s objection to
fingerprint analyst Hunt testifying that other experts at the lab where she
worked had gone through the same process she haddaverified her
conclusions about fingerprints found at the crime sene, and as a result of the
peer review process, she felt confident in her colusions since there “weren’t
issues,” because this violated Robbie’s rights toue process, a fair trial, and
confrontation and cross-examination as guaranteedybthe 6" and 14"
Amendments to the United States Constitution and Aicle |, 8§ 10 and 18(a)
of the Missouri Constitution, in that Hunt’s testimony about other experts
going through the same process she had, verifyingghconclusions, and not
turning up any “issues,” improperly bolstered Hunt’s opinions with the
opinions of other experts who were not subject toross-examination; Robbie
was prejudiced by this verification evidence becaasHunt’s testimony
physically linked Robbie to the crime.

State v. Wicker66 Wash.App. 409, 832 P.2d 127 (1992);

State v. Langill161 N.H. 218, 13 A.3d 171 (2010);

People v. Smitl256 Ill.App.3d 610, 628 N.E.2d 1176 (1994);

Teifort v. State978 So.2d 225 (Fla"DCA 2008);

U.S. Const., Amends. VI and XIV;

Mo. Const., Art. I, Sec. 18(a); and

Webster’s Third New International Dictiona®p43 (unabridged ed.2002).
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V.

The trial court abused its discretion in partially granting the State’s
Motion in Limine Concerning the Possible Defense tit Someone Else
Committed this Crime, which resulted in the jury na hearing evidence that
about two hours before the charged murders, Karen Wskur saw a woman,
whom Wiskur later identified as Debra Kost, exit the victims’ home, light a
cigarette, talk on a cell phone while pacing backsal-forth for 10-15 minutes,
extinguish her cigarette on the bottom of her shogut the cigarette butt in
her jeans’ pocket, flip her phone shut, and go backiside the victims’ home,
and when Kost was later questioned about being ther she denied it, and in
precluding the defense from arguing that Kost wasnvolved in the murders
without first presenting an additional overt act caanecting Kost with the
murders, because this denied Robbie’s rights to due processfair trial and
to present a defense as guaranteed by th& and 14" Amendments to the
United States Constitution and Article I, 88 10 andL8(a) of the Missouri
Constitution, in that Robbie was entitled to presehevidence that this woman
might have been involved in the murders, which wasonsistent with the
defense that more than one person was involved ihg robbery and
subsequent murders of the victim, and this evideno&as an act directly
connecting this woman with the murders and it als@stablished her motive,

opportunity, and consciousness of guilt for the robery/murders.
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Holmes v. South Carolin®47 U.S. 319, 324 (2006);

State v. Barriner111 S.W.3d 396 (Mo.banc 2003);

State v. Woodwortt941 S.W.2d 679 (Mo.App.W.D. 1997);
Olden v. Kentucky88 U.S. 227 (1990);

U.S. Const., Amends. VI & XIV; and

Mo. Constitution, Article I, 88 10 & 18(a).
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V.

The trial court abused its discretion in sustainingghe State’s objections
and in not allowing the jury to hear evidence fromDeborah Armenta that in
her handwritten statement to law enforcement offices, she expressed concern
for her safety and that of her family because of Oma Kost and Kost's
mother, Dianne Reeves, and that Armenta was with Jeet White when Reeves
called White and threatened that White should “watt out, or it could
happen to you,” because the prohibition of this edence denied Robbie’s
rights to due process, a fair trial and to presena defense as guaranteed by
the 8" and 14" Amendments to the United States Constitution and #icle I,

88 10 and 18(a) of the Missouri Constitution, in tht Robbie was entitled to
cross-examine Armenta about anything that might hag motivated her to
distort or exaggerate her testimony, including anyear, intimidation, or
duress that that she might have had about Kost, péicularly since a withess
had seen a woman, whom she believed was Kost, odesthe victims’ home
shortly before the murders acting in a very suspi@us manner, and
authorities had believed and told people that theravere three people involved
in the murders. Robbie was prejudiced because Armea identified Robbie’s
voice as being in the background of the 9-1-1 cagllaced at the victims’ home
during the robbery, and thus the jury was entitledto know about anything

that would motivate Armenta to make that voice idetification.
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State v. Hunter544 S.W.2d 58 (Mo.App.K.C.D. 1976);
State v. Ofield635 S.W.2d 73 (Mo.App.W.D. 1982);
Olden v. Kentucky88 U.S. 227 (1990);

State v. Lockhayt507 S.W.2d 395 (Mo. 1974);

U.S. Const., Amends. VI and XIV; and

Mo. Constitution, Article I, 88 10 & 18(a).

44

NV 02:80 - #T0Z ‘20 1290100 - IdNOSSIN 40 1IN0 ANTHANS - p3jid Ajediuonos|3



VI.

The trial court abused its discretion in sustaininghe State’s objections
and in not allowing the jury to hear evidence fromJanet White concerning
threatening phone calls made from Deborah Kost antder mother (Reeves) to
White and her sister (Fajen) on the day that the watims’ bodies were
discovered, because the prohibition of this evideeadenied Robbie’s rights to
due process, a fair trial and to present a defenses guaranteed by the 8 and
14" Amendments to the United States Constitution and #icle I, §§ 10 and
18(a) of the Missouri Constitution, in that Robbiewas entitled to present this
evidence to show the jury that during one phone chin a series of phone calls
from Kost and Reeves to White and Fajen, Reeves tbWhite, “If you do not
tell me about my granddaughter, you'll end up justlike her,” because White's
testimony would have confirmed Deborah Armenta’s far of Kost and Reeves
and corroborated Armenta’s excluded testimony abouthe phone calls (Point
V), and White also would have supported Karen Wisktis excluded
testimony about seeing Kost outside the victims’ hoe about two hours

before the murder acting in a very suspicious manngPoint 1V).

State v. Richardsqi838 S.W.2d 122 (Mo.App.E.D. 1992);
State v. Brown549 S.W.2d 336 (Mo.banc 1977);
Holmes v. South Carolin®47 U.S. 319, 324 (2006);

Olden v. Kentucky88 U.S. 227 (1990);
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U.S. Const., Amends. VI and XIV; and

Mo. Constitution, Article I, 88 10 and 18(a).
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VII.

The trial court abused its discretion in denying Rbbie’s requests for
mistrials after the assistant attorney general thre times unexpectedly
displayed graphic photographs of the victims’ deadbodies to withesses on a
large television screen, because this violated Rabts rights to due process
and a fair trial, as guaranteed by the 1% Amendment to the United States
Constitution, and Article |, Sections 10 and 18(apf the Missouri
Constitution, in that the sum total of what happend deprived Robbie of a
fair trial because it triggered excessive emotionsgainst Robbie as evidenced
by the emotional reactions from witnesses, spectat and jurors; it also
caused Robbie’s sentence to be imposed under thélunce of passion,

prejudice or any other arbitrary factors, 8 565.0353.

State v. Allen800 So.2d 378 (La.App. 4th Cir.2001);
People v. Williams161 Ill. 2d 1, 641 N.E.2d 296 (1994);
State v. Harris662 S.W.2d 276 (Mo.App. E.D. 1983);
State v. WebbeB82 S.W.2d 317 (Mo.App.S.D. 1998);
U.S. Const. Amend. XIV; and

Mo. Const. Article I, Sections 10 and 18(a).
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ARGUMENT

l.

The trial court erred by refusing defense counsel’'sequest to submit
the lesser included offense instructions for felongnurder in the second
degree (Refused Instructions A, Q, R), because tifi@lure to instruct the jury
on the lesser-included offense of felony murder viated Robbie’s right to due
process of law, to present a defense, to a fair &l and to be free from cruel
and unusual punishment, as guaranteed by the Sixtlgighth and Fourteenth
Amendments to the United States Constitution, Artite |, 88 10, 18(a), and 21
of the Missouri Constitution, and 88 556.046, 56520, and 565.025, RSMo, in
that Robbie timely requested the instructions; there waa basis in the
evidence for acquitting Robbie of the charged offese (first-degree murder);
and there was a basis in the evidence for convictirhim of the lesser included
offense of felony murder; and, because the statutgrrequirements for giving
such instructions were met, the failure to give thee requested instructions is

reversible error.

Issue presented
In State v. Jackso@33 S.W.3d 390, 396 (Mo.banc 2014), this Could he
that under section 556.046, a trial court is ollédao give a first-level lesser
included offense instruction when each of the felfa requirements is met: a) a

party timely requests the instruction; b) thera lsasis in the evidence for
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acquitting the defendant of the charged offensd;@nhere is a basis in the
evidence for convicting the defendant of the legsduded offense for which the
instruction is requested.

Robbie met each of the thrdacksorrequirements. Robbie was charged
with three counts of murder in the first degreedensection 565.025.2(a), felony
second-degree murder is a first-level lesser iredunffense of first-degree
murder. Robbie timely offered three instructionstfat lesser included offense —
one for each victim. The first requirement was niée State offered, and the trial
court gave, lesser included offense instructionsémventional second-degree
murder, another first-level lesser included offeakérst-degree murder, and thus
the second requirement is conceded and unchallefitpedevidence clearly
showed that the victims were killed during the gérgtion of a robbery inside
their home, and thus the third requirement was frfais, undedacksonthe trial
court was required to give the felony murder indians, but it refused.

UnderJacksonif the statutory requirements for giving suclesser
included offense instruction are met, as they were, a failure to give a
requested instruction “is reversible errafdckson433 S.W.3d at 395. Prejudice
is presumed when a trial court fails to give a esed lesser included offense
instruction that is supported by the evideride.

The issue presented on this appeal is:

If a party requests a statutorily-denominatedtfievel lesser included

offense instruction (felony murder), and the toalrrt refuses to give such an
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instruction even when there is evidence to supgpatbes a presumption of
prejudice result in reversible error? Or is thagumption necessarily overcome
by the submission of another first-level lessetuded offense instruction
(conventional second-degree murder), that is mpeater offense than felony
murder but is on equal footing, especially whenvemtional second-degree
murder is not argued by either party nor consisaattt either party’s theory of the
crime and thus did not adequately test the dispelitients for first-degree

murder?

Preservation of the issue
Robbie tendered three instructions on the lessduded offense of felony
murder in the second degree — one for each vittim:

As to Count [I/1I/11], if you do not find the defedant guilty of
murder in the first degree, you must consider wéelte is guilty of murder
in the second degree.

As to Count [I/1I/IlN], if you find and believe fnm the evidence

beyond a reasonable doubt:

X There were three refused instructions: Refusetucison A - Count | with
Donnie as the victim (LF783-84); Refused Instruct{® - Count Il with Sharon as
the victim (LF789-90); and Refused Instruction Rount Il with Taron as the

victim (LF791-92).
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First, that after 10:17 PM on the 7th day of JWt£)9, at 802 South
EIm, Cole Camp, in the County of Benton, State addduri, the defendant
took property which was property owned by Donniefien and, that
defendant did so for the purpose of withholdinfyatm the owner
permanently, and that defendant in doing so usgdigdl force on or
against [Donnie/Sharon/Taron] for the purpose ef/pnting resistance to
the taking of the property, then you will find thiee defendant has
committed robbery in the second degree.

However, unless you find and believe from the evagebeyond a
reasonable doubt each and all of these proposityanscannot find that the
defendant has committed robbery in the second degre

Second, that [Donnie/Sharon/Taron] was shot anediand

Third, that [Donnie/Sharon/Taron] was killed agault of the
perpetration of that robbery in the second degree,

then you will find the defendant guilty under Codinit/I1] of
murder in the second degree.

However, unless you find and believe from the evagebeyond a
reasonable doubt each and all of these proposity@usmust find the
defendant not guilty of murder in the second degreger this instruction,
but you must then consider whether he is guiltynafder in the second

degree under Instruction No.

(LF783-84, 789-90, 791-92; Tr.2595-97).
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The State argued that the felony murder instrustsimuld not be given
because they were not in proper form — they dichawt “the proper accompanied
instructions that are required to be given undenmtbtes on use” — and because
they were not supported by the evidence since yataarder was “mutually
exclusive of the alibi defense that they proposatiiaserted into the case”
(Tr.2596)*

In refusing the felony murder instructions, thaltdourt found: 1) Robbie
was not charged with any underlying felony andtémelered instructions picked a
felony that Robbie was not charged with; 2) felomyrder was inconsistent with
the alibi instruction requested by Robbie; andh&)dvidence did not support
felony murder instructions (Tr.2596-97).

Robbie raised the trial court’s refusal to give thstructions in his timely
motion for new trial (claims 42 (Instruction A — Bie), 43 (Instruction Q —
Sharon), 44 (Instruction R - Taron)) (LF783-84, -89 791-92). This point of
error is properly preserved for appeal.

It is true that Note on Use No. 2 to MAI-CR3d 316! (€elony murder)
provides that if the issue of a defendant’s gdilihe underlying felony is not
submitted to the jury, as in the instant case, dtapn First should cross-reference

an instruction that is identical to a verdict dicedor the underlying felony, with a

12 Although an alibi instruction was given at triaF(764), no witness actually

testified that Robbie was elsewhere at the timib®fcharged murders.
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modification from “then you will find the defendagtilty” to “then you will find
that the defendant has committed....” Robbie didamepare a separate instruction
but instead chose to put all the elements of robimethe second degree in
Paragraph First.

But this should not be fatal to this point on appEast, Paragraph First of
the refused instructions contained all the elem#ratswould have been in the
cross-referenced instruction, so the jury wouldehbgen required to find the same
facts regardless of whether they were containesherather than two
instructions. The pattern instruction for MAI-CR383.04 (robbery in the second
degree) requires the jury to find three elementpgirtinent part: 1) “ First ...the
defendant (took) ...pescribe property, which was property (owned by)
....[name of victif) and Second, that defendant did so for the p@rpbs
....withholding it from the owner permanently, ...ankliffl, that defendant in
doing so (used physical force) ... on or againanje of person threatened or
against whom force was appligor the purpose of ...(preventing) ... resistance
to the taking of the property....” All three of theslements were contained in
Paragraph First of the refused felony murder imsimas. Thus, everything the
jury would be required to find for second-degrelgbery was included in the
refused instructions, albeit within the felony merdéhstruction instead of in a
second instruction that was cross-referenced bjetbay murder instruction.

Second, as noted above, the trial court did nettdhe instruction on this

basis. If the court had refused it on this basahb®e could have modified the
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instructions accordingly. So this Court should edesthe point as properly
preservedSee State v. Steptei794 S.W.2d 649, 654 (Mo.banc 1990)Ife state
ignores the fact that the trial court refused Steptinstruction not on the basis of
improper tender of a mental state used only upquest of the state, but on the

ground that ‘[T]here’s no evidence to substantiatg .

Standard of Review

This Court reviewsle novaa trial court’s decision whether to give a
requested jury instruction under section 556.04&\VIB Supp. 2002, and, if the
statutory requirements for giving such a lessduhed offense instruction are
met, a failure to give a requested instructioreiersible errorState v. Jacksgn
433 S.W.3d 390, 395 (Mo.banc 2014). Prejudiceespmed when a trial court
fails to give a requested lesser included offensguction that is supported by the
evidenceld.

“In determining whether a refusal to submit anrunstion was error, ‘the
evidence is viewed in the light most favorablehe tlefendant.’ ‘State v. Avery
120 S.W.3d 196, 200 (Mo.banc 2003) (quotBigte v. Westfall’'5 S.W.3d 278
(Mo.banc 2002)). If the evidence tends to suppifi¢rinhg conclusions, the

defendant is entitled to an instructidiestfal] 75 S.W.3d at 280.
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The Statutes involved

Section 565.025.2 sets forth the lesser degreassdfeof murder in the first
degree: (a) Murder in the second degree under @shmis (1) and (2) of
subsection 1 of section 565.0Z1(b) Voluntary manslaughter under subdivision
(1) of subsection 1 of section 565.023; and (cplamtary manslaughter under
subdivision (1) of subsection 1 of section 565.024.

Section 565.025.1 provides that, with the excegtimmovided in sections
565.025.3, and 565.021.3, section 556.046 shalkkd for the purpose of
consideration of lesser offenses by the trier imainicide cases. Section
565.025.3 provides that “[n]o instruction on a &¥sscluded offense shall be
submitted unless requested by one of the partigseorourt.” Section 565.021.3
provides,

“Notwithstanding section 556.046 and section 565,02 any charge of

murder in the second degree, the jury shall beuottd on ... any and all

of the subdivisions in subsection 1 of this secfmmventional and felony
second-degree murder] which are supported by titeeve and requested

by one of the parties or the court.”

13 Subdivision (1) of § 565.021.1 is often referredas conventional second-
degree murder, and subdivision (2) is referredsttebony murder. Under the
statutory scheme, they are both first-level legsguded offenses of first-degree

murder. § 565.025.2(a).
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Section 556.046.1(2) provides, in pertinent padf &« defendant may be
convicted of an offense included in an offense gédrin the indictment or
information, and an offense is so included wheas #pecifically denominated by
statute as a lesser degree of the offense charged.

But the trial court is not obligated to charge jilmy with respect to an
included offense unless there is a basis for aisteadquitting the defendant of the
offense charged and convicting him of the includf#dnse. § 556.046.2. An
offense is “charged” under section 556.046 if inisn indictment or information,
or it is an offense submitted to the jury becabeed is a basis for a verdict
acquitting the defendant of the offense chargedcamdicting the defendant of the

included offense. § 556.046.2.

The requirements of section 556.046 were met

Under section 556.046, a trial court is obligatedive a first-level lesser
included offense instruction when each of the felta requirements is met: a) a
party timely requests the instruction; b) thera Isasis in the evidence for
acquitting the defendant of the charged offensd;@nhere is a basis in the
evidence for convicting the defendant of the legsduded offense for which the
instruction is requestedackson433 S.W.3d at 396.

Robbie timely requested the felony murder instounc{Tr.2595-95; LF

783-84). He met the first requirement.
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The State requested, and the trial court gavdetiser included offense
instructions of conventional second-degree murderé7, 771, 775). Under
section 556.046, this could only be done if thees & basis in the evidence for
acquitting Robbie of the charged offense (murdeh@first degree). Thus, the
second requirement was uncontested and met.

So if there was a basis in the evidence for comgdRobbie of felony
murder, then the third requirement was met, tte ¢ourt was obligated to give a
felony murder instruction as a lesser includedreféeof first-degree murder,
Jackson433 S.W.3d at 396, and the failure to give tesser included offense
instruction supported by the evidence is reversgbter requiring a new triald.

at 395.

There was a basis in the evidence for convictingoRie of felony murder

The bodies of Sharon, Donnie, and Taron Luetjerei@ind lying on the
living room floor (Tr.1510, 1523, 1597, 1604, 1625629). They each died from a
.22 caliber gunshot wound to the back of the hdad %86, 1599, 1605, 1607,
1610, 1612-13, 1615, 1742, 2403). Their hands Veargely bound behind their
backs, they were gagged, and their heads werdlowgi(Tr.1516-17, 1599,
1602, 1605, 1617, 1633, 1643-47, 2405-06). Theibgslappeared to have been
made from the same brown fabric (Tr. 1647-48, 188680, 2405). More of that
fabric was in Taron’s bedroom being used as a a@¢iveritem on her bed (Tr.

1659-60).
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The refused felony murder instructions submittdebeyy in the second
degree as the underlying felony. They alleged Ruiibie took Donnie’s property
for the purpose of withholding it permanently, andloing so used physical force
against Donnie, Sharon, and Taron, for the purpbgeeventing resistance to the
taking of the property. They also alleged thatwietims were killed as a result of
the perpetration of that robbery.

There was overwhelming evidence of a robbery. e@ped that someone
had gone through Donnie’s wallet, which was onar¢chhere was no money in it
(Tr.1634, 1645, 1652, 1689). Donnie typically kapteast $200 in his wallet
because he did not have a credit card (Tr.1973cdBl's purse was on the living
room floor, and there was no money in her pursgadlet (Tr.1383-84, 1534). In
Donnie and Sharon’s bedroom there were some itesrs about (Tr.1630-31,
1654). On the floor were some antique cracker boxems with their lids
removed (Tr.1635, 1656, 1707). Donnie’s change drdvad been dumped out on
the bed (Tr.1383-84). Some change remained, buasotuch as usual (Tr.1385-
85, 1389). A Velveeta box was open and empty (B513635, 1654-55). An
empty holster was on the floor (Tr.1635, 1657, 1284 Normally, Donnie kept
two .22 caliber pistols in that holster inside ¢ cabinet in the bedroom
(Tr.1393, 1975-78, 2397). Armenta had left a .2beahandgun at the Luetjen
residence, but when the home was searched aftendhgers, it could not be
located (Tr.1385-87, 1465-66, 1938, 1944, 1946 Vibtims’ family was also

unable to find Taron’s cell phone (Tr.1372, 1394).
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Evidence supported a reasonable inference that thaneone person was
involved in the robbery” Officer Hugh Fowler seized a recording of a 9-dall
that had been made from Taron’s cell phone at ab@dis p.m. on the night of
the murders (Tr.1760-62, 1836, 1839, 1842, 18564,18880-81, 1884, 1888,
1895; State’s Exhibit No. 108). Fowler enhancedrdmrding, taking out the
voice of the 9-1-1 operator (Tr.1822). In an affid@n June 26, 2009, Fowler
swore that when he heard the 9-1-1 recording, bldeear male voices in the
background and that there were at least two mates@nd one female voice
other than the 9-1-1 operator’s voice (Tr.18231BR7). His affidavit stated that
one of the male voices directed Sharon to sit damahput her arms behind her
and threatened to shoot her (Tr.1827). Fowler silated that Sharon could be

heard telling the suspects that she had $300 ipdrse (Tr.1827). Authorities

1 Further evidence of another’s possible involvenvess excluded by the trial
court (Tr.550-51). Karen Wiskur was not alloweddstify that at about 8:00 p.m.
on the night of the murders, she saw a woman sigralitside the Luetjen home
talking on her cell phone (Tr.529-33, 539). The vaonsmoked a cigarette and
then put her extinguished cigarette inside her pbbkfore entering the home
(Tr.529-33, 539). A jury could have concluded tte$ person was somehow

involved in the later robbery since, after calls@meone on the phone, she took

the unusual, suspicious action of putting an exiisiged cigarette in her pocket, as

ensuring that this potential carrier of her DNA Wbuoot be left at the scene.
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told Karen Bruce, Robbie’s girlfriend, that therere three people involved in the
murders, including a woman (Tr.2160-62).

Dr. Robert Maher is a professor of electrical aachputer engineering in
Montana (Tr.1907). He received a digital file o t+1-1 call (Tr.1909). Dr.
Maher amplified and filtered the contents of the ilr.1910-12, 1915). He
concluded that there was at least one male anfeomde speaker on the
recording, but he could not rule out the possipit more than one male or more
than one female (Tr.1921).

Missouri State Highway Patrol DNA caseworker Sh&ates examined
the bindings that were used to secure the victiragds (Tr.2490). Donnie’s left
binding had a DNA profile that was consistent vatmixture of at least three
people (Tr.2497, 2499, 2542-43). The major compbn@s consistent with
Donnie; Sharon, Taron, and Robbie were excludembasibutors to the mixture —
thus there was an unknown contributor of DNA (T8288, 2543-44). Taron’s
left hand binding had a DNA profile consistent watimixture of at least two
individuals (Tr.2505, 2553). The major componerttibed female
characteristics and was consistent with Taron 6052 2553). The minor
component was consistent with male DNA, and Roldbamnnie and Sharon were
all eliminated as contributors — again, there wasrgknown contributor of DNA

(Tr.2505, 2553-54, 2556).
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DNA profiles were developed from swabs used oreasbr and display
box in the Luetjen home; Robbie was excluded améributor to those profiles
too (Tr.2545-46).

Thus, ample evidence existed from which a jury ddwdve concluded that
the Luetjens were killed during the perpetratiomabbbery and that someone
else — possibly the unknown person whose DNA wiaeteDonnie’s and Taron’s
bindings — was the person who shot and killed tbimrs.

The requirements of section 556.046 were Jmtkson433 S.W.3d at
396, and the lesser included offense instructidrislony murder should have

been given.

The trial court’s reasons for refusing felony murdeénstructions were erroneous
The trial court rejected the felony murder instiores because Robbie was
not charged with any underlying felony and thustdmalered instructions picked a
felony that Robbie was not charged with by thees(at.2596-97). But the Notes
on Use to MAI-CR3d 314.06 (felony murder) allowstlaind specifically note that
the issue of a defendant’s guilt of the underlyi@gny does not have to be
submitted to the jury. Further, nothing in sectii®.025 requires that the State
also charge the underlying felony before a defendagntitled to the lesser
included offense instruction of felony murder. Thesntrary to the trial court’s
ruling, Robbie was entitled to a felony murder iinstion even if the State did not

elect to charge him with the underlying felony.
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At the urging of the assistant attorney genera ttial court also refused
the instruction based on the contention that it lwasnsistent with the alibi
instruction requested by Robbie (Tr.2596-97). Haisis was also erroneous. This
Court has reversed trial courts for failing to gigsser included offense
instructions in homicide cases even where a defehalbi was also presented.
See Stepter 794 S.W.2d at 658 (failure to give instructionlesser included
offense of conventional second-degree murder wassible error even though
“Defendant’s theory of defense was that ... he wadshere when the shooting
occurred”);State v. King577 S.W.2d 621 (Mo.banc 1979) (defendant predente
an alibi defense; new trial ordered because lesskrded offense instructions on
second-degree murder and manslaughter were nat)gve State v. Averyl20
S.W.3d 196, 201 (Mo.banc 2003) (“self-defense msssible, even where
defendant testifies that the killing was an accidéhe inconsistent evidence of
self-defense is offered by the State or by defenttmaugh the testimony of a
third party”). A defendant may not be denied arringion that is supported by
the evidence even if it is at odds with his defef&sate v. Santillan948 S.w.2d
574,576 (Mo.banc 1997tate v. Redmon@37 S.W.2d 205, 209-10 (Mo.banc
1996) (seemingly inconsistent instructions mayddenstted if supported by the
evidence).

Finally, the trial court ruled that the evidencd dbt support a felony

murder instruction (Tr.2596-97). As will be showeldow, there was more than
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enough evidence to support that the victims wdtedckin the perpetration of a

robbery.

Presumption of prejudice requires a new trial

Robbie has shown that the statutory requirementgifing a first-level
lesser included offense instruction for felony narrdave been met. This Court
has held that when these statutory requirementatethe failure to give such a
requested instruction “is reversible errafdckson433 S.W.3d at 39RIso see
State v. Pierce433 S.W.3d 424, 431 (Mo.banc 2014) (new triakoed for failure
to give lesser included offense instruction of gesson of a controlled substance
even though the weight of the controlled substava® uncontested at trial). That
should be the end of the analysis.

But Robbie acknowledges that this Court has alseeld some seemingly
contradictory opinions holding that when a jury eiats on first-degree murder
after having been instructed on both first-degmea second-degree conventional
murder, there is no prejudice to the defendantbyré¢fusal to submit a second-
degree felony murder instruction. E.§tate v. Griffin 756 S.W.2d 475, 485
(Mo.banc 1988)State v. McLaughlin?265 S.W.3d 257, 270-71 (Mo.banc 2008).

Not only are these cases seemingly contradatikson433 S.W.3d at 395,

which holds that the failure to give a first-le\e$ser included offense instruction
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“is reversible error,** but they also conflict with this Court’s casesdiog that a
defendant is entitled to an instruction on “anyottyg that the evidence tends to
establishState v. Pondl31 S.W.3d 792, 794 (Mo.banc 2008)ate v. Hibler5
S.W.3d 147, 150 (Mo.banc 1999). Further, @rdfin-McLaughlinline of cases
are based upon a prior case from this Cé&tete v. Baker636 S.W.2d 902 (Mo.

banc 1982), which did not hold what later casetedtas its holding.

This Court’s opinions have misapplied its decisionState v. Baker

Prior toBaker, this Court reversed convictions when the trialrtoefused
to give lesser included offense instructions fdorig murder even when
conventional second-degree murder instructionsatembeen giverState v.

Gardner, 618 S.W.2d 40 (M0.1980) (trial court’s failureitstruct upon first-

'3 |n finding prejudice this Court noted,
[A]ny such prejudice from the refusal to instruag fjury on second-degree
robbery seems logically inconsistent with the fddcussed above, that the
jury found both that the object in Jackson’s hagakonably appeared to be
a gun and that he actually used a gun. The Coed net reconcile these,
however, because prejudice is presumed when atnat fails to give a
requested lesser included offense instructionishetipported by the
evidence.

Jackson433 S.W.3d at 395.

64

NV 02:80 - #T0Z ‘20 1290100 - IdNOSSIN 40 1IN0 ANTHANS - p3jid Ajediuonos|3



degree (felony) murder in the commission of ragerahstructing on capital
murder, conventional second-degree and manslauygatgrired reversal of the
conviction);State v. Fuhr626 S.W.2d 379 (Mo.banc 1982)(capital murder
conviction reversed for failure to instruct on f@omurder even though the jury
was also instructed on conventional second-degredanand manslaughter);
State v. Donovar631 S.W.2d 39 (Mo0.1982) (both conventional ardrfe
second-degree murder could be lesser includeds#fehfirst-degree murder and
both should have been given; case reversed evaghhbe jury had also been
instructed on the lesser included offense of maigs$iter).

Bakerdid not overturn those prior cases. It did not hold tha first-
degree murder case, if the jury is instructed anveational second-degree
murder, then the defendant is not prejudiced bytriakecourt’s refusal to submit
felony murder. InsteadBakerdealt with a very different statutory scheme for
lesser included homicide offenses than is in efieday. At the time oBaker,
first-degree felony murder wamt a lesser included offense of capital murder
because it was not specifically denominated assetedegree of capital murder.
Baker, 636 S.W.2d at 904Lontrast Gardnersupra which had dealt with a
statutory scheme where felony murder was a lesstrded offense of capital
murder.

TheBakercourt also distinguishelBeck v. Alabamad47 U.S. 625 (1980),
which requires that the jury in a capital murdeseche allowed to consider lesser

included offenses supported by the evidence sdltlegury will not be placed in
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an “all or nothing” situation in which it might eon the side of convictiorBaker,
636 S.W.2d at 905. THegakercourt noted thaBeckwas not on point because
first-degree felony murder was no longer a lessduded offense of capital
murder in Missourild. TheBakercourt also noted that omitting first-degree
(felony) murder from the instructional scheme, vehenly capital murder was
charged, did not run afoul &eckbecause “it is second degree murder, not first
degree [felony] murder, which would sufficientlyste jury’s belief of the crucial
facts for a conviction of capital murdeBaker, 636 S.W.2d at 905.

Latching upon this language, this Cour@Qniffin, 756 S.W.2d at 485, held
that since the evidence in that case of defendatete of mind was not
conclusive, it did support an instruction on secdedree felony murder and the
trial court should have so instructed the jury. Bus Court then citeBakerfor
the proposition that the defendant was not pregdllny the trial court’s failure to
do this because the jury was instructed on thetassluded offense of second-
degree conventional murdeld. But that was ndBakers holding — it had merely
held that under the statutory scheme in effectatttime, felony murder was not a
lesser included offense of capital murder. Thuddiiare to instruct the jury on
felony murder did not run afoul &eckbecause felony murder was not a lesser
included offenseBakeralso noted that second-degree conventional murder
sufficiently tested the jury’s belief regarding itbelration — the one element

different in capital murder from second-degree @minal murder.
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After Griffin, this Court continued to cite BakerandGiriffin for the
proposition that if the trial court gave a conventl second-degree murder
instruction, then the defendant would not be priegdi by the failure to give a
felony murder instructiorState v. Petary/81 S.W.2d 534, 544 (Mo.banc 1989),
vacated and remanded94 U.S. 1075 (1990)eaffirmed,790 S.W.2d 243
(Mo.banc 1990) (also noting that there was no badise evidence to acquit
Petary of first-degree murder and convict him ¢drig murder);State v. Six805
S.W.2d 159, 164 (Mo.banc 1998tate v. Wise879 S.W.2d 494, 517 (Mo.banc
1994),overruled on other grounds By v. Morrison 254 S.W.3d 885 (Mo.banc
2008). Later, this Court relied upon those casashhd earlier relied upddaker
andGriffin. State v. Robert948 S.W.2d 577, 603 (Mo.banc 1993)ate v.

Barnett 980 S.W.2d 297 (Mo.banc 1998tate v. Hall982 S.W.2d 675, 682

(Mo. banc 1998)State v. McLaughlin265 S.W.3d 257, 270-71 (Mo.banc 2008).

But as shown above, the genesis of this lack-gfigree analysisBaker, did not
actually hold that there would be no prejudiceunlsa situation since felony
murder was not actually as lesser included off@figapital murder at the time

Bakerwas decided.

This Court’s opinions erroneously held that the jymust find the defendant not
guilty of conventional second-degree murder befaansidering felony murder
The Griffin-McLaughlinline of cases also reasoned that the appropriate

pattern MAI-CR3d instructions required that theyjtind the defendant not guilty
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of first-degree murder and then conventional seategtee murder before it could
consider felony murder, and since the jury failedind second-degree
conventional murder, the defendant was not harngedtidoabsence of a
submission of second-degree felony murtiéelLaughlin 265 S.W.3d at 271;
Petary, 781 S.W.2d at 544ix 805 S.W.2d at 168tate v. Kinder942 S.W.2d
313, 330 (Mo.banc 1996). But that is incorrect urtle present MAI-CR3d
pattern instructions and sections 565.021 and 265.0

Section 565.025.2(1)(a) lists both subdivisionsexfond-degree murder —
conventional and felony murder — as first-leves&sancluded offenses. They are
on equal footing — a finding of guilt on felony nder is not predicated on the
defendant first being found not guilty of convenabmurder.Also see
8 565.021, “in any charge of murder in the secoegrele, the jury shall be
instructed on ... any and all of the subdivisionsuibsection 1 of this section
[which contains both conventional and felony mu}aérich are supported by the
evidence and requested by one of the parties arctie.”

Further the Notes on Use to both conventional stcmgree murder
(MAI-CR3d 314.04, Note On Use No. 5) and felony derr(MAI-CR3d 314.06,
Note On Use No. 5) both provide that if instrucsan both felony murder and
conventional second-degree murder are given, thenstruction on verdict
possibilities is to be given, such as MAI-CR3d 3® Note on Use No. 7 to MAI-
CR3d 314.06 states, “[w]hile it is not a lesserrdegffense of murder in the

second degree - conventional, murder in the sedegtee - felony can be
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submitted as an alternative means of finding seclmgtiee murder.Also see

Note on Use No. 4 to MAI-CR 3d 314.00, which statpg]here appropriate, both
forms of second degree murder (conventional, MAI-&R314.04, and felony,
MAI-CR 3d 314.06) can be submitted as lesser iradunffenses of first degree
murder.”

Correspondingly, Note on Use No. 2 to MAI-CR3d 3®provides that it
is to be used when under one count, one offendeeadfame degree is submitted
by alternative instructions, such as murder instheond degree — conventional
and murder in the second degree — felony. MAI-CR3@4l.16 instructs the jury
that conventional second-degree murder and felamylen are instructions that
“are in the alternative and set forth different way committing” that offense.

Thus, contrary to the holdings Retary, Six andKinder, a defendant does

not have to be first found not guilty of conventiosacond-degree murder before

the jury considers felony murder since they areradtive submissions for second-

degree murder.

Beyond a presumption of prejudice, Robbie was pdiped by the court’s failure
to give a lesser included offense instruction faldny murder

Even without theJlacksonpresumption of prejudice, the record shows that
Robbie was prejudiced by the trial court’s failtwegive the felony murder

instructions under the facts in this case.
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A defendant is entitled to an instruction on angoity for which there
exists evidence sufficient for a reasonable juriirtd in his favor — even in the
context of lesser-included offense instructiddend 131 S.W.3d at 794ackson
433 S.W.3d at 398vlathews v. United State485 U.S. 58, 63-64 (1988);
Stevenson v. United Staté$2 U.S. 313 (1896)Keeble v. United State412 U.S.
205, 208 (1973).

Although an alibi instruction was requested andgiat trial (LF764)° the
main theme of the defense was felony murder —e¥hean if the State proved that
Robbie was present during the robbery of the Lustjé failed to prove that he
was the shooter or otherwise took part in deliteeratirder. Defense counsel
argued in closing: “Even Dr. Maher agreed thatdw@a not rule out that he heard
multiple male voices on the [9-1-1] recording, dine State is asking you to make
an assumption that because one of the voices oreit@ding sounds like
Robbie’s that means Robbie is the shooter. Andishaieap of an assumption that
they’re asking you to make” (Tr.2621-22); “And isgreat assumption that the
State is asking you to make that Robbie Blurton stgéisn the house when the
Luetjens were shot. Concerning the DNA evidenae State is wanting you to
make an assumption that the as yet unidentifiedwiase DNA was found on

Taron Luetjen’s bindings, was not the person whanlgoTaron Luetjen, the State

16 As noted above, no witness actually testified Balbbie was somewhere else at

the time of the murders.
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wants you to assume that the so far unidentified wiao left his DNA on the
bindings on her wrists was not the shooter” (Tr2@3).

Unfortunately, the jury was not given an instrustemnsistent with the
defense of felony murder. Instead, the jury waggian instructiowffered by the
Statethat was not consistent with either party’s theafrthe case. As noted above,
in addition to the three verdict directors for fidegree murder, the State
submitted, and the jury was given, verdict direston the lesser included offense
of conventional second-degree murder (alleging Radibie purposely caused the
victims’ deaths by shooting them) (LF767, 771, 7Ei)t that lesser included
offense did not fit either the State’s or Robbi#sories of what occurred and thus
did not adequately test all the elements for filestree murder.

In Beck v. Alabamad47 U.S. 625, 627 (1980), the United States Saere
Court held that a sentence of death cannot beitdimtally imposed after a jury
verdict of guilty when the jury was not permitt@ddonsider a verdict of guilty of
a lesser included non-capital offense, and wherviwence would have
supported such a verdi&eckheld that this would violate a defendant's Eighth
Amendment rights and the due process clause dfdbhgeenth Amendment by
substantially increasing the risk of error in thetffinding procesdd. “[W]hen
the evidence unquestionably establishes that tfemdant is guilty of a serious,
violent offense—but leaves some doubt with respean element that would

justify conviction of a capital offense—the failu@give the jury the ‘third
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option’ of convicting on a lesser included offemgauld seem inevitably to
enhance the risk of an unwarranted convictide.’at 637.

“Beckmade clear that in a capital trial, a lesser idetloffense instruction
is a necessary element of a constitutionally faat.t Spaziano v. Florida468
U.S. 447, 455 (1984).Further, the United Stateg&up Court has not suggested
thatBeckwould be satisfied by instructing the jury on jasty lesser included
offense, even one without any support in the exadedichad v. Arizonegb01 U.S.
624, 648 (1991).

Missouri appellate courts have found prejudicetherfailure to give a
lesser included offense instruction even wheretardesser included offense
instruction was given.

In State v. Frost49 S.W.3d 212 (Mo.App.W.D. 2001) (Breckenridge, J
the trial court instructed on second-degree mundduntary manslaughter and
self-defense; Frost was convicted of second-demuaeer.ld. at 216. Frost
offered an involuntary manslaughter instructior, the ourt refused it when the
State argued that involuntary manslaughter woulohbensistent with the defense
submission of voluntary manslaughter and self-defdd. Nevertheless, the
Western District found that the refusal of the ilwdary manslaughter instruction
was improper because the evidence supported itaission.ld. at 214.

The State had argued that no prejudice existed fhennefusal because had
the instruction been submitted, “no reasonablesbadst[ed] to believe that the

jury would have exercised even greater leniencyamyicted [the defendant] of
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involuntary manslaughterltl. at 218. Thd-rostcourt disagreed. It noted that the
second-degree murder and voluntary manslaughteuat®ns asked whether the
defendant acted purposefullg. at 219-20. The only element that differed
between the two was whether the defendant did deruhe influence of sudden
passionld. However, the proffered involuntary manslaughtetriuction asked
whether the defendant acted purposefully in causiagrictim's death, but did so
with ‘an unreasonable belief’ in using deadly fotog@reserve her lifdd. at 220.
The court concluded that because the involuntanyshaaghter instruction offered
a basis that had not been before the jury andhdsy/et to be rejected, “a
reasonable basis exist [ed] upon which the jurjdbave exercised greater
leniency.”Id. at 221. The court, therefore, could not conclinde tthe jury was
adequately tested on the elements of second-degreser to the extent that
submission of involuntary manslaughter would hawelenno difference,” and
remanded the case for a new tridl.at 221.

Similarly, in State v. Nut432 S.W.3d 221, 224-25 (Mo.App.W.D. 2014),
transfer denied (June 24, 2014), involving a camwicfor first-degree assault, the
Western District determined that there was prepithidailing to give a third-
degree assault instruction despite the fact tisacand-degree assault instruction
wasgiven. The State claimed that the submission osde®nd-degree assault
instruction tested the jury’s resolve because rvpl[ed] the jury with a lesser
offense on which to convict if, in fact, it [waspticonvinced beyond a reasonable

doubt as to the greater offenskl” at 224. The court disagreed with the State:
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[Like Frost], in this case, the elements of first-degree dtgaare not
adequately tested. The proffered third-degree #dgatruction asked
whether Mr. Nutt attempted to cause physical injlitye submitted first-
and second-degree assault instructions did nathaslquestion, but rather
asked whether Mr. Nutt's attempt to cause seridwysipal injury was done
with sudden passion. Because the jury did not hadere it a question of
whether Mr. Nutt intended his actions to cause @hlysical injury, we
cannot conclude that the elements of first-degssawlt were adequately
tested by the second-degree assault instructiocordingly, Mr. Nutt was
prejudiced by the trial court's refusal of his rastion for third-degree
assault under section 565.070.1(1), and his cdomietnd sentence are
reversed.

Id. at 225.

Here the State alleged not only that Robbie pulgaseised the victims’
deaths by shooting them, but also that he did tev déliberation (i.e., he coolly
reflected on it). During argument, the State arginad the evidence was
“overwhelming” that whoever did the murders hadlmbriated (Tr.2605-06).

Understandably, Robbie ditbt present a defense that he purposely caused
the victims’ deaths by shooting them (conventisedond-degree murder), but
did so without coolly reflecting on it, nor did legue so. Such a defense would be
impossible to maintain since all three victims weghet once in the head while

lying on the floor with their mouths gagged andd®bound behind their backs.
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See State v. Parker509 S.W.2d 67 (Mo. 1974) (evidence did not regain
instruction on conventional second-degree murdara/the fatal shots were fired
at the victims while they were lying on the floofhus, under the facts present in
this case, it would have been an instruction oonfgimurder and not conventional
second-degree murder that would have sufficieetyed the defense theory and
all the elements for first-degree murder (not justeleenent of deliberation,

which was not the element disputed by the defense).

If the jury believed that the course of eventsdedn the path of felony
murder/robbery committed by Robbie with someone st®oting the victims,
rather than a deliberated murder committed by Ryhbcould not have convicted
Robbie of second-degree felony murder as a legiéirftaird option” to first-
degree murder or acquittal since it was not giver tthird option.” The test for
determining whetheBeckis satisfied is not the number of options givethi®
jury; it is whether the instructions respond to ¢hements of the offense that may
be in doubt in the State’s capital case.

The conventional second-degree murder instructidmat test the
disputed elements — a felony murder instructionlddave. If a juror had a
reasonable doubt about the State’s evidence thaisitRobbie’s purpose to cause
the victims’ deaths by shooting them or having thstot, but believed that the
victims were killed in the course of a robbery tRabbie was involved in, there
was no appropriate verdict that described this naohd he instructions thus

denied jurors the opportunity, required Bgck,to return a verdict in conformity
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with their reasonable view of the evidence as terrative to an acquittal of
someone whom they believed had been guilty ofiag®rviolent offense (felony
murder).

Conclusion

The trial court was obligated to instruct the jasyto felony murder, a first-
level lesser included offense to first-degree myrdecause Robbie timely
requested the instruction, there was a basis ietltence for acquitting Robbie
of first-degree murder (implicitly conceded by ®Bate and the trial court since
the State offered and the trial court gave a lesstwded offense instruction for
conventional second-degree murder), and there wasia in the evidence for
convicting Robbie of felony murder since the evickeshowed that the victims
were killed during the perpetration of a robbelgckson433 S.W.3d at 396. The
jury could have found that although Robbie wagatit involved in a robbery of
the victims, someone else deliberately murderenhtthering the course of or after
the robbery. Thus, the trial court erred in notrngting the jury on the lesser
included offense of second-degree felony murdeckvinas supported by the
evidence at trial.

The failure of a trial court to give a first-ldtesser included offense
instruction that is both requested and supportetthéevidence is presumed
prejudicial requiring a new trial. If properly imgtted, Robbie could have been
found guilty of second-degree felony murder rathan first-degree murder. A

new trial is required.
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Il.

The trial court abused its discretion in admittingtestimony from
Douglas Middleton and evidence (State’s Exhibit Nos128-130) regarding the
locations of cell towers purportedly used by Robbis cell phone near the time
of the murders, in violation of Robbie’s rights todue process and a fair trial,
as guaranteed by the 8 and 14" Amendments to the United States
Constitution and Article I, 88 10 and 18(a) of theMissouri Constitution, in
that the trial court should not have permitted Middleton to offer lay opinion
testimony about cell tower location used by Robbig’phone, or admitted the
maps Middleton created based on his interpretatiomf the cellular telephone
records, because this is a subject for an expert tmess, and the State did not
gualify Middleton as an expert regarding cell phongower evidence and the
tracking of Robbie’s cell phone at the time of thenurders — in fact he
admitted that he was not an expert “in anything;” and Robbie was prejudiced
because the State argued to the jurors that this @ence showed that Robbie

was at or near the scene of the murders when thegaurred.

Issue Presented:
Where a State’s witness admits that he is not apéei in anything,” that
he is not an expert regarding the different factbas might affect which cell
tower a cell phone would use during a call, anditglthat he was not even aware

of the range of cell phone towers because he wiaa oell phone technician,
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should that witness be permitted to testify thairupeceiving cell phone records
from the cell phone company, he used two softwasgrams to plot and map the
cell towers purportedly used by Robbie’s cell phahthe time of the murder,
placing Robbie near the scene of the murders @heutme they were committed,
when case law clearly holds that an expert is redub testify regarding the

location of a cell phone relative to the tower toieh it connects?

Facts
State’s Information Analyst was not “an expert imgthing”

Douglas Middleton was an information analyst wite Missouri State
Highway Patrol (Tr.2337). He performed cellulaef@ione analysis in this case
(Tr.2339-40). Regarding possible expertise in #nat, when the assistant
attorney general asked him, “And as you sit heoe,don’t profess to be an expert
in anything, do you?,” he replied, “No, sir.” (TB£20). He had, however, received
training at “Analyst Training School” in 2004, wieehe was trained to use “Pen-
Link, which is a phone toll analysis software ttie highway patrol uses;” Pen-
Link takes records and allows them to be “searehtddter” (Tr.2340, 2343). The
training instructed him on how to import record®ifen-Link and how it
analyzed the records (Tr.2341).

When defense counsel asked Middleton if there \@#ferent factors that
might affect which cell tower a cell phone usedinyia call, Middleton answered,

“I'm not an expert in that matter, so | couldn’tsaver that question” (Tr.2387).
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When he was asked about the range of cell phonergowe said, “I'm not aware
of the exact range, my understanding is it willyaith terrain” (Tr. 2387). When
he was asked the follow-up question, “could be sfiJehe replied, “I'm not

aware, I’'m not a cell phone technician” (Tr. 2385)-8

The cell phone records

After Middleton used Pen-Link to sort Robbie anddéfaBruce’s phone
records targeting the day of the charged crimeg Jur2009, he got a one-page
Excel Spreadsheet consisting of 14 phone call28#i7-50; State’s Exhibit No.
128). That spreadsheet showed that Robbie calledeBat 8:16 p.m. and 9:32
p.m.; Robbie called Nicole Close, who worked ataa®as hotel, at 8:33 p.m.,
8:34 p.m., 8:52 p.m., and 8:53 p.m.; and NicoléecaRobbie at 9:59 p.m.
(Tr.2354-60)"’

Middleton testified that the spreadsheet also skicaveeginning and
ending location of the calls, which were identiflegnumbers (Tr.2360-61). An
“L” followed by numbers is a Location Area Code,ialhis specific to a State; a

“C” followed by numbers is the cell tower ID numkaard is associated with a

" A phone call between Robbie and Bruce would bleatsfd twice on the

spreadsheet — one phone placing the call and liee phone receiving it (Tr.2354,

2359). There were also some phone calls from Bsyglkedne to an unknown

person, which are not set out here (Tr.2355).
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tower location (Tr.2360-61). In order to determihe location of the cell towers,
however, Middleton needed to obtain from T-Mobileedl tower location
document, which is another Excel Spreadsheet (6223

Middleton received T-Mobile’s cell tower locatiomcument by email
(Tr.2362-63, 2371-72; State’s Exhibit No. 131)pibvided street addresses and
latitudes and longitudes of cell towers (Tr.23Middleton then created a map of
the locations of the cell towers where the phoris ¢hait off of” (Tr.2373). He
described what he did:

With the phone book, which was an Excel Spreadsheetld filter
it to narrow down the location area code, whickimsilar to a zip code, to
only the location area codes that were in the sistezet from Pen-Link.
And then once it pulled those location area coll@guld also list the cell
tower ID number.

With the cell tower ID number then, it would ginee the latitude
and longitude, street address, whatever informaliere was on the
location of that tower itself.

(Tr.2370).
Middleton then took the latitude and longitudegeitain phone calls and
made a map of those calls:
[U]sing Microsoft Streets and Trips, and the latéuand longitude
provided by the [T-Mobile] phone book, | createchap that identified

where, where the cell towers, that the phone &tdlisff of, were located at.
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(Tr.2372-73). He created two maps — one an “ovenal” (State’s Exhibit No.

129) and the other a “close-up version” (State’bibkix No. 130) (Tr.2373-74).
Middleton opined that, “based off the phone asdediavith Mr. Blurton,

the time the calls were made, the cell tower l@ce; it shows a mode of travel

Highway 7, up Highway 65 -- to Cole Camp” (Tr. 23.78

The State’s closing argument
During the State’s first half of opening argumehg assistant attorney
general opened with the cell phone evidence:

We have laid out, over the last few days, that onday evening,
June ¥, Robbie Blurton, and we have evidence of thig, Gfrnett,
Kansas, and travelled in a direct path to theelitthvn of Cole Camp.

If you look on the map here, (indicates), you theevery first time
here as being around 8:30. And then he gets to Caep around 8:53 is
the first time. A direct path to Cole Camp.

(Tr. 2602).
The theme continued during closing argument:

What did Nicole Close tell you? What did the phoeeords tell
you? Follow his (indicates) line of travel. He &llmg her. All night long.
He’s calling her. And all of these calls are ab8Qiseconds, he’s leaving
messages. Hey, Nicole, give me a call, Hey, Niagilee me a call, hey,

Nicole give me a call.
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She says, | talked to him one time about 10 o’cl@kgo.
(Indicates) Right here in Cole Camp, that's whée tall’s at.

(Tr.2632).

Preservation

When the assistant attorney general asked Middkgbont the results he
got for the relevant time period after Middletorpionted the T-Mobile phone
records concerning Robbie and Karen Bruce’s phortedPen-Link, Robbie
objected that Middleton was not a properly qualifexpert; in fact, Middleton had
admitted that he had no expertise except for attgnohe program (Tr.2342-43,
2345-46). The trial court overruled the objectidn.2346).

When Middleton was questioned about using Pen-tardort Robbie and
Bruce’s phone records (Tr.2347-50; State’s Exilat 128), Robbie’s renewed
objection was overruled by the trial court (Tr.2849

When Middleton was later asked what he did to ‘fiegaut where these
phones might be,” Robbie objected: 1) the toweationn had not been admitted
into evidence (it was admitted later); 2) Middlewtestimony had moved beyond
taking phone numbers from records to him testifyabgut plotting locations, and
3) Middleton had not been properly qualified asapert in doing that (Tr.2364-
65, 2367).

The trial court overruled the objections becauséidfileton is] just

testifying, like any other clerk, if you will, migldo if they were given an assigned
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task, and were told how to do the task” (Tr.2367-8&bbbie was allowed to have
a continuing objection (Tr.2368).

When the State offered into evidence two maps ifyemg cell towers that
Middleton testified the phone calls had used, winehad created by using the
cell phone records, Pen-Link, and Microsoft Streeis Trips, Robbie’s renewed
objection was again overruled (Tr.2373-74; Staikibit Nos. 129, 130

Point 83 of the motion for new trial claimed thia¢ trial court erred in
overruling Robbie’s objection and allowing Doug Midton to testify as an
“expert” concerning specific data purportedly camea within T-Mobile phone
records concerning cell tower technology (LF 928-®8iddleton was not
properly qualified to testify as an expert in qatone or tower technology and the
State did not lay sufficient foundation for Middbetto interpret the data contained
within the T-Mobile records (LF 929). Middleton wakowed to testify, over
objection, as to the locations of cell towers ia #iea between Garnett, Kansas
and Cole Camp, Missouri and the locations of @sllérs purportedly used during

phone calls made from the number associated wiibRqLF 929).

Standard of Review
A trial court has broad discretion to admit evideat trial, including expert
testimony.State v. Danielsl79 S.W.3d 273, 280 (Mo.App.W.D. 2005). An
exercise of this discretion will not be disturbedass it is clearly against the logic

of the circumstanceState v. Ree®82 S.W.3d 835, 837 (Mo.banc 2009).
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A proper foundation must be laid to establish tkgeetise of a witness.
State v. Manzellal28 S.W.3d 602, 609 (Mo.App.E.D. 2004). It ishwitthe
discretion of the trial court to determine whetagroper foundation was
establishedld. The proponent must show that the witness hadcsesfift
knowledge and experience and was acquainted wetkuhbject mattetd. A trial
court’s erroneous admission of a State’s expegstirnony can result in the
defendant being deprived of due process and #i@irEge v. Yukins485 F.3d
364, 374-79 (8 Cir. 2007).

Evidentiary decisions of the trial court are reveglyin the context of the
whole trial, to ascertain whether the defendargivexd a fair trial State v.
Walkup,220 S.W.3d 748, 757 (Mo.banc 2007). For evideyntror to cause
reversal, prejudice must be demonstrakRekd 282 S.W.3d at 837. The question
is whether there is a reasonable probability thatsvidence complained of might
have contributed to the convictiod.S. v. Chapmar886 U.S. 16, 22 (1967).
Improperly admitted evidence should not be declagthless unless it is
harmless without question and it is clear thatfélee finder was not influenced by
or disregarded the eviden@&ate v. Duncami27 S.W.3d 486, 488 (Mo.App.E.D.
2000). The inquiry is not whether, in a trial tloaturred without the error, a
guilty verdict would surely have been rendered,vaether the guilty verdict
actually rendered in this trial was surely unatttédble to the error.Sullivan v.
Louisiang 508 U.S. 275, 279 (1993Also seeKotteakos v. United State328

U.S. 750, 757-759 (1946), which held, “[I]t is nbe appellate court’s function to
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determine guilt or innocence. Nor is it to speaulgpon probable reconviction and

decide according to how the speculation comes out.”

Cell phone location in relation to the cell sites a subject for expert testimony

In Missouri, expert testimony is admissible ifgtdlear that the subject of
such testimony is one upon which the jurors, fontwd experience or knowledge,
would otherwise be incapable of drawing a properctgsion from the facts in
evidenceState v. Pattord19 S.W.3d 125, 131 (Mo.App.E.D. 2013) (expert
testimony was required to determine the defenddodation based on cell phone
site data). Expert testimony is proper if the sabjg one with which lay jurors are
not likely to be conversant, but if the subjeabine of everyday experience, then
expert testimony is properly rejected.

Courts of other jurisdictions have differed on thueestion of whether an
expert is required to testify regarding the locatid a cell phone relative to the
tower to which it connects. Contraatilder v. State191 Md.App. 319, 991 A.2d
172, 199-200 (2010) (Plotting the defendant’s lmraticcording to cell site
records required expert testimonyjth Perez v. Stat€980 So.2d 1126, 1131-32
(Fla.Dist.Ct.App.2008) (an expert is not requireexplain the concept of access
site and how it generally related to cellular télepe company records). Missouri
requires expert testimony regarding the locatioa oéll phone relative to the

tower to which it connect®atton, supra
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In Patton the Eastern District addressed a situation wheréstate, in
order to place Patton near the crime scene atrtieedf the shootings, presented a
map showing the locations of the cell sites to Wwhtatton’s phone connected and
the times at which those connections occurRadton 419 S.W.3d at 129, 132.
The State’s lay witness, Emily Blackbufhsed a map to show that Patton’s cell
phone connected to two cell sites in the vicinityPatton’s cousin’s house several

hours before the shooting, connected to threesitel in the vicinity of the crime

18 The State’s Respondent’s BriefRattonsaid the following regarding Ms.

Blackburn’s qualifications:
Ms. Blackburn testified that she was a crime anslysit manager for the
St. Louis Metropolitan Police Department, and she been with the
Department for four-and-a-half years. (Tr. 550-343. Blackburn testified
as to her education and training and specifiedghatattended the
International Association of Crime Analysts tramispecific to crime
mapping and an intermediate and advanced classroa mapping. (Tr.
551-52). Ms. Blackburn further testified that stiemded “various
workshops at conferences for people in [her] pso@sspecific to cell
phone mapping and utilizing cell phones in crimimakstigations.” (Tr.
552).

2013 WL 3363827, at *17-18 (Mo.App. E.D. 2013).
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scene near the time of the shootings, and connag&d to sites near his cousin’s
house several hours after the shootihgisat 132. Blackburn also testified that
several factors affect whether a phone connedsptrticular site, but that a
phone will usually connect to the closest dde.

ThePattoncourt recognized that cellular phones are a stibfeeveryday
experience, and that little technical knowledgeepuired to understand that a
phone will connect to the cell site with the stresgsignalld. at 131. But the
court noted that it is impossible to determine froistorical cell site data alone
that a phone was closest to the cell site procgdkmcall, and at best those
records only indicate that a phone was located sdmaee within a cell site’s
geographic coverage ared. ThePattoncourt concluded that the trial court erred
by failing to require an expert witness to testiy/to the location of Patton’s
phone in relation to the cell sites to which it nentedId. at 132.

In Wilder, the defense moved in limine to exclude testimaimgut how the
police managed to track Wilder's movements, ataarrhe time of the shootings,
by use of cellular telephone recortiéilder, 991 A.2d at 188. The trial court
overruled the motion in limine, and the detectivert testified about how he was
able to track Wilder's whereabouts through theafseellular telephone tracking
and Global Positioning System (GPS) technolagyat 190-91. During this
testimony, defense counsel objected to the detetdstifying that he confronted
the defendant with cellular telephone records tbatradicted his account of the

events that allegedly transpirdd. Defense counsel also objected to the
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detective’s description of the software that hedusecreate a map of the locations
where Wilder made cell phone calls before, durind after the shootingd.

Finally, when the State moved to admit an exhilat, a printout of the software-
created map, defense counsel objected atghimhe map was admitted over
Wilder’s objectionld. Later, the detective testified that he had usedebhnique
of charting telephone call locations in the compstdtware “approximately 25”
times.ld. at 192-93.

TheWilder court determined “that the better approach ietpire the
prosecution to offer expert testimony to explaia thinctions of cell phone towers,
derivative tracking, and the techniques of locating/or plotting the origins of
cell phone calls using cell phone recordd.”at 198. Although “cellular telephone
technology has become generally understood,” amyarpderived from a
witness’s experience or training must be admitedxert testimonyd. at 199-
200. TheWilder court concluded that the detective should have healified as
an expert because his training and experience el to map the defendant’s
locations based on his cellular telephone records:

...[The detective’s] testimony implicated much mdrart mere telephone

bills. He elaborated on the information providedtiy cell phone records —

the bills and records of calls- by his use of afgsoft software program to
plat location data on a map and to convert infoiomafrom the cellular

phone records in order to plot the locations fromaolv Wilder used his cell
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phone. This procedure clearly required “some giheeid knowledge or

skill ... that is not in the possession of the jurofs
Id. at 200 (citation omitted). Thus, the trial cosimbuld not have permitted the
detective to offer lay opinion testimony about tledl site location, and to describe
the map created based on the cellular telephomed®éd. The appellate court
reversed for a new trial finding that the testimavgs not harmless beyond a
reasonable doubid.

Similarly, in Coleman—Fuller v. Statd,92 Md.App. 577, 995 A.2d 985
(2010), prior to trial, the defendant filed a matia limine seeking to preclude a
detective from testifying as to the manner in whtoh records of the defendant’s

cell phone were utilized to establish the defenddatation at times before,

during, and after the murded. at 1006. The motion contended that such evidence

required expert testimony and that the detective nad an expertd. The trial
court denied the motiord.

During trial, a detective “testified extensivelpin the cell phone records
of two cell phones recovered froith¢ defendafiat the time of his arrestld. at
992. Over defense counsel’s objection, the detectsed the records and cellular
telephone tower sites to illustratee defendant’'ocations before, during and after
the murderld. During the trial, the detective also testifiedttha was qualified to
decipher cellular telephone records because hen@d a school for cell phone

analysis, a two-day school” and had “been doing+has well as then talking to
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engineers to the carriers, to our tech guys, remgwell phone records for a
number of years.Id. at 1007.

On appeal, th€oleman-Fuller courhoted that only a person with training
and experience would know that cellular teleph@ahnology permits individual
phones to function by locking onto the nearest side nearest and/or strongest
tower.Id. at 615, 995 A.2d 985. The court concluded:

Patently, the testimony of Detective Childs is e@glent with that of the

detective inwilder. Similar to the detective iwilder, utilizing the data

from the cell phone records, Detective Childs reeden opinion ontlfe
defendant’slocation at the time of the calls, stating tHs phone records
were consistent withttie defendant]gporesence in the vicinity of the
murder around the time it happened. From the ¢elhp records, he
testified that he was able to determine whethetabation of individuals
was consistent with their statements to policethed testimony. Neither

Detective Childs nor the detective\ilder were qualified as experts, but

rather, stated that their training was the resiutteatification from the cell

phone company. Under our holdingWilder, it was clearly error for the

court to admit this evidence without expert testimaOn remand, this

evidence may only be introduced through a witnesdified as an expert.
Id., at 1010.

Finally, inPayne & Bond v. Stat@11 Md. App. 220, 237-41, 65 A.3d 154,

164-66c¢ert. granted 434 Md. 311, 75 A.3d 317 (2013), a detective ioleth
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Payne’s and Bond'’s cell phone records from Sprenthl in the form of a
spreadsheeld., 65 A.3d at 166-67. He extracted their recordmfthat
spreadsheet, limiting them to the dates in questibrat 167. According to the
detective, the cell tower information was obtaibgdnatching the “lag ID” and
the “cell ID” to the table and, utilizing this infimation as well as information
available on the Sprint Nextel Web Site, the lak@and longitude of the tower
can be determined by use of mapping softwiakeAfter using this procedure, the
detective testified that Bond’s cell phone regestieoff a cellular tower at a
latitude and longitude located approximately onlé toatwo miles away from the
crime scene at approximately the time when theewoturredld. He further
testified that another call had been placed fromd®®cell phone registering off a
cellular tower at the latitude and longitude obedtion about one mile from the
crime scene, at around the time emergency persoesgbnded to the scernd.
The detective thereafter identified the map whiad been generated as a mapping
program that depicted the aforesaid locatidehsFinally, the detective testified
that Payne’s cell phone activated off one of tiveets located in proximity to the
crime at about the time gunfire had been filddat 156, 167.

The appellate court iRayne & Bondollowed Wilder andColeman-Fuller
reversing for a new trial, holding that the trialct erred in admitting the
detective’s testimony regarding cell phone towadence in tracking of the

location of the defendants at the time of the migdd. at 167.
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Similar to these cases, the trial court abusedistsretion in allowing
Middleton’s testimony regarding cell phone toweidewce in tracking Robbie’s
locaton on the day of the murders. Middleton wasamoexpert witness. He said
so himself: “And as you sit here, you don’t profesde an expert in anything, do
you?,” he replied, “No, sir.” (Tr.2340). He concédd&’m not an expert in that
matter [different factors that might affect whiollidower a cell phone used
during a call], so | couldn’t answer that questi¢nt.2387); and, he was “not
aware [of the range of cell phone towers], I'm aatell phone technician” (Tr.
2387-88).

Thus, Middleton should not have been allowed t@ géstimony asserting
that the records established that Robbie’s celhpheas in Cole Camp near the
time of the murders (e.g., “based off the phone@ased with Mr. Blurton, the
time the calls were made, the cell tower locatiagrnshows a mode of travel
highway 7, up Highway 65 -- to Cole Camp” (Tr. 2978 he trial court abused its
discretion in allowing Middleton to testify regandihis interpretationof the data
contained within the T-Mobile records, and to fgstover objection, as to the
locations of cell towers purportedly used by Rolsbeell phone immediately
prior to the murders.

Robbie was prejudiced by this cell phone evidembe. State argued that
Middleton’s testimony established Robbie’s guitin“Sunday evening, Jun®,7
Robbie Blurton, and we have evidence of this,G#tnett, Kansas, and travelled

in a direct path to the little town of Cole Camp.And then he gets to Cole Camp
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around 8:53 is the first time. A direct path to €&lamp” (Tr. 2602); Nicole Close
“says, | talked to him one time about 10 o’clocknd®. (Indicates) Right here in
Cole Camp, that’'s where that call’'s at” (Tr.2632).

Thus, it cannot be said that that the jury wasimibienced by the cell
phone evidencd)uncan 27 S.W.3d at 488, or that the guilty verdictsdened in
this trial were surely unattributable to the err@ullivan 508 U.S. at 279. This
court cannot say that the error in the admissiodidflleton’s testimony, as well
as the maps he made, did not contribute to thactend this case. That evidence
was used for the sole purpose of placing Robbaoe aear the scene of the
murders at the time they were committed. Robbiefs/ictions must be reversed

and the cause remanded for a new trial.
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[l.

The trial court abused its discretion in overruling Robbie’s objection to
fingerprint analyst Hunt testifying that other experts at the lab where she
worked had gone through the same process she haddaverified her
conclusions about fingerprints found at the crime sene, and as a result of the
peer review process, she felt confident in her colusions since there “weren’t
issues,” because this violated Robbie’s rights toug process, a fair trial, and
confrontation and cross-examination as guaranteedybthe 6" and 14"
Amendments to the United States Constitution and Aicle |, 8§ 10 and 18(a)
of the Missouri Constitution, in that Hunt's testimony about other experts
going through the same process she had, verifyingghconclusions, and not
turning up any “issues,” improperly bolstered Hunt’s opinions with the
opinions of other experts who were not subject toross-examination; Robbie
was prejudiced by this verification evidence becaasHunt’s testimony

physically linked Robbie to the crime.

Facts
A latent print examiner, Mary Kay Hunt, examirlatént fingerprints
found on a white coffee cup found at the crime eq@m.1671, 1674, 2216, 2243,
2245, 2247-48, 2259-60, 2269-76). Hunt believed Rabbie had made five
fingerprints on the cup; she could not say how lthrey had been there (Tr.2270-

71, 2276-78, 2280-82, 2326-26).
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During Hunt's testimony, she said that her lab adgdeer review protocol
when [she made] an identification in a case” (Ts:22 She elaborated,

Anytime we have an identification, at least attilhee this was, all

identifications had to be verified by another exaanigoing through the

same process | did when | compared it and idedtifie
(Tr.2253). That had been done in this case toobsheved that there had been at
least two “verifiers” (Tr.2253).

Defense counsel objected to Hunt testifying totvadther analysts’
opinions about the evidence because it violatedW@ord versus Washington”
(Tr.2253). The assistant attorney general notedHbat had not testified about
what any other analysts decided; rather, she tetdigscribed the peer review
process (Tr.2254). The trial court replied, “Yekave it at that” (Tr.2254). The
court continued,

Okay. She should, she should not testify as to whiatebody else may

have said or anything like that, but as part offthendation, the process

was that helps her reach her conclusions, | thowkrg going to ask her,
that will be allowed. So the objection to hearsagustained. She hadn’t
gotten there, but | knew you were anticipating.that

(Tr.2254).

The assistant attorney general then asked, “AradaM, the peer review
process that you went through, did that help yalgn't know, feel confident in

your conclusions that you reached in this caseR2gb4). She responded, “sure,”
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and was then asked the follow-up question, “Daglitrhe what these folks
concluded, but there weren’t issues were thereayhich she replied, “No, there
were not” (Tr.2255).

Defense counsel renewed his objection, notingttietjuestion covered the
same matter, it was just asked in a different maifre 2255). The trial court
overruled the objection (Tr.2255).

While Hunt was later testifying about a latennpfound on the coffee cup,
which in her opinion matched Robbie’s known prthe assistant attorney general
asked Hunt if she had sent her results througlsdhee peer review process at the
crime lab that she had described earlier (Tr.22622869-70).

Defense counsel again objected that this viol&Bzdwford versus
Washington” (Tr.2264). The trial court sustained tijection “as to the form of
the question” (Tr.2264).

Undaunted, the assistant attorney general askatl Mrhat is, again, the
protocol of the crime lab when you've made an ideation of a fingerprint?”
(Tr.2264). Hunt again testified that it was veuwfiey another qualified examiner
(Tr.2264).

Defense counsel objected that Hunt's testimony tmdy violates
Crawford versus Washington, but it's also bolsigtifTr.2264). The trial court
overruled the objection as to bolstering (Tr.226@gfense counsel argued, “what

it boils down to is that she’s essentially telliings jury that somebody else looked
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at it and said, yes, you're right, and that’s, ikdhe message that’s being sent to
the jury” (Tr.2265).

The trial court agreed and ordered the jury toedjard Hunt's answer:

The last answer of the witness, which was witheesfo a protocol

followed in the lab regarding forming opinions, thigness offered some

information with respect to what some other pensay have done or said,
and the jury is instructed to disregard that portbd the answer, not to
consider it when you retire to deliberate on thgeca

(Tr.2265, 2267).

Point 29 of Robbie’s timely motion for new trialedded that the trial court
erred when it overruled his objection to Hunt'ditesny about being confident in
her results following peer review of her testing-896-97). This denied Robbie
his rights to due process, fair trial, and to confrand cross-examine witnesses,
guaranteed under the Sixth and Fourteenth Amendntertihe United States

Constitution and Article I, Section 18(a) of thedglouri Constitution (LF897).

Standard of Review
This Court generally reviews a trial court’s dearsto admit hearsay
testimony for an abuse of discreti@tate v. Bell950 S.W.2d 482, 484 (Mo.banc
1997). But whether admission of challenged testynoalates the Confrontation
Clause is a question of law, which this Court resdde novoStatev. Justus205

S.W.3d 872, 878 (Mo.banc 2006).
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Evidentiary decisions of the trial court are reveelyin the context of the
whole trial, to ascertain whether the defendargivexd a fair trial State v.
Walkup,220 S.W.3d 748, 757 (Mo.banc 2007). When a calmtits evidence that
is so unduly prejudicial that it renders the tfisidamentally unfair, the Due
Process Clause of the Fourteenth Amendment progigeschanism for relief.
Payne v. Tennesses)1 U.S. 808, 825 (1991).

“Properly preserved confrontation clause violatians presumed
prejudicial.” Justus 205 S.W.3d at 881. This Court will uphold thaltgourt’s
ruling only if the error was “harmless beyond asm@able doubt.Id. (citation
omitted). “Harmless error is demonstrated ‘onlthiére could be no reasonable
doubt that the error’'s admission failed to contidbio the jury’s verdict.”ld.
(citation omitted). The inquiry is not whether drrial that occurred without the
error, a guilty verdict would surely have been ened, but whether the guilty
verdict actually rendered in this trial was sunehattributable to the error.

Sullivan v. Louisiana508 U.S. 275, 279 (1993).

Analysis
The Sixth Amendment of the United States Congituprovides: “In all
criminal prosecutions, the accused shall enjoyititg to . . . be confronted with
the witnesses against him. . . .” The Sixth Amenaneapplicable to criminal
proceedings in state courts through the FourtegntendmentPointer v. Texas

380 U.S. 400, 406 (1965). The Missouri Constitutalditionally provides that “in
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criminal prosecutions the accused shall have tifg to . . . meet the witnesses
against him face to face. . .Mo. Const., Art. |, § 18(a)

In Crawford v. Washingtqrb41 U.S. 36, 53-54 (2004), the United States
Supreme Court held that the Confrontation Clausss amt allow the admission of
testimonial statements of a withess who did noeappgt trial unless the witness
was unavailable to testify and the defendant haldaharior opportunity for cross-
examination. If the statement is found to be testimal, the Sixth Amendment
demands what the common law required - in-courfroatation or unavailability
and a prior opportunity for cross-examinatitth.at 68. A statement is testimonial
if it is given while there was no emergency in pesg and is made for the purpose
of establishing or proving past events potentigdhgvant to later criminal
prosecutionDavis v. Washingtarb47 U.S. 813, 822, 829 (2006). Laboratory
reports have been found to be testimonial evidebee, State v. MarcR16
S.W.3d 663 (Mo.banc 200Mjelendez-Diaz v. Massachuseti§7 U.S. 305, 321
(2009).

In a related vein, hearsay is any out-of-courtesteent that is used to prove
the truth of the matter asserted and that depemdseoveracity of the statement
for its value. State v. Sutherlan®39 S.W.2d 373, 376 (Mo.banc 1997). “The
essential principle of the hearsay rule is to setwstworthiness of testimonial
assertions by affording the opportunity to testdhexlit of the witness, and it is for
this reason that such assertions are to be madunmh subject to cross-

examination.” State v. Kirkland471 S.W.2d 191, 193 (Mo. 1971). Itis also a
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violation of the hearsay rule to set up a set @fusnstances by the testimony of a
witness which invites the inference of hears8yate v. Valentines87 S.W.2d
859, 861 (Mo.banc 1979).

Hunt's testimony invited the inference of hearaag denied Robbie his
right to cross-examine and confront the two fingetg'verifiers” that reviewed
Hunt’'s work and confirmed her results, thus bolstgher conclusions.

Hunt first testified that other verifiers (sheilegkd it was two), had gone
through the same process that she did when sheatethpnd identified the
fingerprints (Tr.2253). Although the trial courtintately sustained defense
counsel’s objection, that was done out of the gipresence so the jury was not
informed of the court’s ruling; thus, they certgicbnsidered that part of her
testimony (Tr.2253-54)See, State v. Robinsdill S.W.3d 510, 514
(Mo.App.S.D. 2003), holding that an appellate cagirequired to assume that the
jury considered the improperly-admitted evidencé esached its verdict.

Hunt then affirmed that as a result of the “pestiew process,” she felt
confident in her conclusions and after that reviead been done, “there weren’t
issues” (Tr.2255). Defense counsel’s objection axasruled to this questioning,
which in essence repeated the early testimonythileatial court had sustained
defense counsel’s objection (Tr.2253-54). Thusafeecond time the jury was
told that other experts had reviewed her conclssioanfirmed them, and found

no issues in her work.
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Hunt later testified that her fingerprint identditions were verified by
“another qualified examiner” (Tr.2264). The jurysvardered to disregard that
portion of her answer about “some information wekpect to what some other
person may have done or said” (Tr.2267).

In State v. Wicker66 Wash.App. 409, 832 P.2d 127 (1992), a police
identification technician (Anderson) examined thiaent fingerprints and
determined that they matched Wicker’s fingerprilécker, 832 P.2d. at 128. At
trial, not only did Anderson testify about his id@nations, but he also testified
that it was standard procedure for his compariedret“verified” by another
technician; the comparison is verified if the ottehnician agrees with the
conclusionld. Anderson testified that his identification in \We&’s case was
verified by Karen Tando, demonstrated by her ilstan the fingerprint cardd.

On appeal, Wicker asserted that evidence of Tanekrification was
inadmissible hearsaid. at 129. The appellate court held that the contlmnaf
Anderson’s testimony and Tando’s initials was “slasearsay” because they

amounted to an assertion of Tando’s opinion thas#ts of prints matcheldl. It

also violated Wicker’s right to confrontatiolial. at 130. The objection should have

19See, State v. Rayn@&49 S.W.2d 128, 133 (Mo.App.W.D. 1977) (inadmissibl
evidence cannot always be purged by the simpledéapeof instructing a jury to

disregard it).
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been grantedd. Wicker was entitled to a new trial even though 8tate did not
stress Tando’s confirmation opinion in closing angut.|d.

In People v. Smiti256 Ill.App.3d 610, 628 N.E.2d 1176 (1994), a
fingerprint examiner (McCarthy) compared a fingarpon a purse involved in a
robbery with Smith’s fingerprints and, in her opinj they were the sam®8mith
628 N.E.2d at 1179. McCarthy also testified thatitlentification was “verified”
by another fingerprint examiner (Wicevitjl. Smith’s hearsay objection was
overruled.ld. The appellate court held that McCarthy’s testigntirat Wicevic
verified her fingerprint identification was cleattgarsay and improperly bolstered
McCarthy’s testimony, which required a new tridl. 1181-82.

In State v. Conngrl56 N.H. 544, 937 A.2d 928 (2007), a State fipget
examiner (Jackson) testified that fingerprints fdwm a jar that had been used in
an arson matched the defendant’s fingerpri@tinor, 937 A.2d at 929-31.
Jackson also testified that a second technicians@@{ had verified his findings.
Id. The defendant objected that this testimony wasdag and violated his right to
confrontation, citingCrawford, and moved to strike Jackson’s testimdudy at
930. The trial court denied the motidd. The appellate court found that Jackson’s
testimony about Corson’s verification of his fingshwas hearsayd. 930-32. The
Connorcourt declined to rule on ti@rawfordissue since they agreed with
Connor on the hearsay grountk. at 932.

In State v. Langill161 N.H. 218, 13 A.3d 171 (2010), a criminalist

(Corson) testified that a latent fingerprint foustdhe crime scene belonged to the
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defendantLangill, 13 A.3d at 173-74. When the prosecutor askedddafher
work had been verified, the defendant objectedjiaggthat it was hearsay and
violated his right to cross-examine witnesses ajdiim. The trial court agreed
that the verification testimony was hearsay, butroMed the defendant’s
objection, relying upon the business records exaepb the hearsay rule and
allowed the State to present evidence that Corsapitson had been verifiedt.

at 174. Corson testified that her work was verifigdanother examiner (Jackson).
Id.

The appellate court reversed for a new trial,ifigdhat Corson’s testimony
regarding the verification constituted inadmissibdgarsayld. at 175-79. The
court noted that the ordinary definitions of “vgfifnclude “to prove to be true:
establish the truth of” and “to swear or affirm thath of,”id. at 177 quoting
Webster’s Third New International Dictiona®p43 (unabridged ed.2002).
Implicit in Corson’s testimony that Jackson hadfiea her conclusion was the
statement Jackson had performed the same analgsislike Corson, reached the
conclusion that the latent print matched the dedetid print.ld. This implicated
the problem the rule against hearsay is designaddeess: when the primary
examiner testified about the verification, the def@nt was unable to challenge the
second examiner’s statement that the prints matdtiedt 178.

In Langill, the trial court also gave two limiting instructgld. The first
reminded that jury that Jackson did not testify #mda the only opinion before it

with regard to finger identification was that oftSon and not of Jacksoial.
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Thus, the jury wasotto consider the verifier's work in that case asdditional
opinion or as any way a supplement of Corson’siopirthe jury had to consider
Corson’s opinion on its own merits without regardtte verifier’'s actiondd. The
second limiting instruction reminded the jury tkatce the only expert opinion
before it with regard to fingerprint identificatiavas that of Corson, the jury was
not to consider any other examiner’s work in thegecas an additional opinion or
in any way as a supplement of Corson’s opinionjuig had to consider Corson’s
opinion on its own merits without regard to anyestexaminer’s action in the
matter.ld. TheLangill court held that these instructions did not cueedtror; the
instructions still permitted the jury to concludhat Corson’s work had been
verified, which was tantamount to testimony thatk3an had affirmed the truth of
Corson’s match and had similarly concluded thatdkent print matched the
defendant’s print, and thus was hearsdy.

In Teifort v. State978 So.2d 225 (Fla"™ADCA 2008), the State’s
fingerprint expert testified that, under departraépblicy, the fingerprint in
guestion had been compared by two other examiméis had identified the
defendant’s fingerprinid. at 226. The trial court overruled the defendant’s
objection that this testimony was improper bolsigrid. The appellate court
reversed the trial court’s ruling and held thaterxp cannot bolster their opinions
with the opinions of other experts who do not fgdiecause the other expert is

not subject to cross-examinatiad.
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Like these cases, Hunt's opinions were impropeolgtered by other expert, the
“verifiers,” who confirmed her opinions without Rlole being able to cross-
examine or confront them. Robbie was prejudicethisyverification evidence
because Hunt's expert fingerprint testimony physidanked Robbie to the crime.
Thus, any evidence bolstering her testimony wdiali Because of the
importance of Hunt’s testimony, this Court cannotifoeyond a reasonable doubt
that the admission of this evidence did not contelio the jury’s verdictlustus

205 S.W.3d at 881. A new trial is required.
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V.

The trial court abused its discretion in partially granting the State’s
Motion in Limine Concerning the Possible Defense tit Someone Else
Committed this Crime, which resulted in the jury na hearing evidence that
about two hours before the charged murders, Karen Wskur saw a woman,
whom Wiskur later identified as Debra Kost, exit the victims’ home, light a
cigarette, talk on a cell phone while pacing backsal-forth for 10-15 minutes,
extinguish her cigarette on the bottom of her shogut the cigarette butt in
her jeans’ pocket, flip her phone shut, and go backiside the victims’ home,
and when Kost was later questioned about being ther she denied it, and in
precluding the defense from arguing that Kost wasnvolved in the murders
without first presenting an additional overt act caanecting Kost with the
murders, because this denied Robbie’s rights to due processfair trial and
to present a defense as guaranteed by th& and 14" Amendments to the
United States Constitution and Article I, 88 10 andL8(a) of the Missouri
Constitution, in that Robbie was entitled to presehevidence that this woman
might have been involved in the murders, which wasonsistent with the
defense that more than one person was involved ihg robbery and
subsequent murders of the victim, and this evideno&as an act directly
connecting this woman with the murders and it als@stablished her motive,

opportunity, and consciousness of guilt for the robery/murders.
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Evidence that someone else was involved in the loideis was excluded

Before trial, Robbie endorsed Karen Wiskur as a&gs (Tr.529). The
State filed a Motion in Limine Concerning the PbsiDefense that Someone
Else Committed this Crime (LF667). The motion sfieally mentioned that
Taron’s biological mother, Debra KdStmight be blamed for the murders by the
defense and that Wiskur might be called to testifit at about 8:00 p.m. on the
night of the murders, Wiskur saw Kost outside thetien home talking on her
cell phone while smoking a cigarette and then pgthier extinguished cigarette
inside her pocket before entering the home (LF668).

During a hearing on that motion, the State agatedthat Wiskur would
testify that at about two hours before the murdshe, saw a woman, whom
Wiskur later identified as Kost, standing outsidé¢he victims’ home (Tr.529-
30)?! The woman was on a cell phone and smoking a digafEr.530). After the
woman finished the phone call, she put out thereitg put it into her pocket, and

walked inside the house (Tr.530).

20 Kost had been married to a son of the Luetjends aditer that son died in an
automobile accident, a custody dispute concernan@ arose between Kost and
the Luetjens (Tr.530-531).

21 Kost testified in an offer of proof concerninggfissue and denied being at the

victims’ residence on the day of the murders (T$3,71757-58).
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The State admitted that this was motive eviderinegKost had not been
allowed to see Taron, and thus she was upset auttgens (Tr.531). But the
State argued that the evidence was inadmissibessarhere was additional
“direct” evidence connecting Kost to the murders§31).

Defense counsel noted that Kost’s cellphone recatfiiscted that she had
been using her phone “every few minutes every dexgept that, mysteriously,
on the day of the murders, she did not use herghoall (Tr.538). Defense
counsel also noted that Wiskur had identified Kbsbugh a photo lineup (Tr.538-
39). Wiskur had been across the street and sawedfst the house, but Wiskur
never saw Kost exit the house before Wiskur leftgbene (Tr.539). Defense
counsel argued that Kost's physical presence antireler scene was a “direct
connection” to the murders (Tr.539). Defense couaiseerted that granting the
State’s motion would violate his rights to due @e&, effective assistance of
counsel, to confront witnesses, and to presenfende, as guaranteed under the
United States and Missouri Constitutions (Tr.541).

The trial court ruled that the defense would bevedld to present evidence
“of Debra Kost, who may’ve been at or near the sagrthe homicide” (Tr. 550-
51, 552). The defense would be allowed to preseynbgher evidence that directly
connected Kost with the murders by way of an affgoroof outside the hearing
of the jury (Tr.550-51, 552). If the defense prdsdrother evidence that directly
connected Kost with an overt act in the commissibtine murders, more than just

her mere presence at the scene prior to the muttiersvidence would be
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allowed to be presented to the jury, if otherwidmssible (Tr.551). But failure of
the defense to present such an overt act connd€tisgwith the murders would
result in the exclusion of any argument that Kashmitted the murders (Tr.551).
Point 12 of Robbie’s timely motion for new triabained that the trial court
erred by granting in part the State’s Motion in inmmConcerning the Possible
Defense that Someone Else Committed this Crime §RF5). This denied
Robbie his rights to due process, a fair trial, amdresent a defense, as
guaranteed by the United States and Missouri Gatistis (LF883). The motion
acknowledged that the trial court had ruled thatdbfense could present evidence
that Kost was seen at the Luetjen home on or @i60tp.m. on the day of the
murders, but the motion complained that the defenséd not present any other
evidence concerning Kost’s alleged presence withmitestablishing a direct
connection between Kost and the murders (LF883)otiffor the court’s ruling,
Robbie would have presented Wiskur’s testimony liieddveen 8:00-8:25 p.m. on
the night of the murders, she was parked near tleien home when she saw a
woman exit the Luetjen home, light a cigarettek tal a cell phone while pacing
back-and-forth for 10-15 minutes, put out her cagi@ on the bottom of her shoe,
put the cigarette butt in her jeans’ pocket, fligpleer phone shut, and go back
inside the Luetjen home (LF883-84). Wiskur latearitified the woman in a photo
lineup as being Kost (LF884). Wiskur describedwlmanan: “her face was kind of
hollow like she didn’t have any teeth or not maegth,” and “having dark eyes

and a pale complexion” (LF884). If not for the kgaurt’s ruling, the defense also
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would have presented evidence that Kost deniedytaior near the Luetjen home

on the night of the murders (LF885-86).

Standard of Review

This Court reviews the trial court’s decision tackxle evidence offered by
the defense for abuse of discretidtate v. Sanderd26 S.w.3d 5, 20
(Mo.App.W.D. 2003). This Court will interfere witltrial court’s discretionary
ruling on the exclusion of evidence when theredtear showing of abuse of that
discretion.ld. This court will not disturb the trial court’s mg unless the abuse
resulted in prejudice to the defendddtiate v. Ray945 S.W.2d 462, 469
(Mo.App.W.D. 1997). Error in a criminal case is guened to be prejudicial,

unless rebutted by the facts and circumstancdseofdse.ld.

The right to present a defense
“The Constitution guarantees criminal defendaatsieaningful
opportunity to present a complete defens€rane v. Kentucky76 U.S. 683, 688
(1986);0lden v. Kentucky188 U.S. 227 (1990). The rights of an accused in a
criminal trial to confront and cross-examine witses and to call witnesses in
one’s own behalf have long been recognized as ealsendue proces€hambers
V. Mississippi410 U.S. 284, 294 (19733tate v. Brown103 S.W.3d 923, 929

(Mo.App.W.D. 2003).
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Further, a defendant has a constitutional rigfat tair and impatrtial trial.
State v. Hill 817 S.W.2d 584, 587 (Mo.App.E.D. 1991). If théeshelant is
deprived of the opportunity to present relevantierce to the jury, his rights
under the Sixth and Fourteenth Amendments to theetdiStates Constitution
may have been violatettl. Whether rooted directly in the Due Process Clauise
the Fourteenth Amendment or in the Compulsory F®oe Confrontation
Clauses of the Sixth Amendment, the United Statass@ution guarantees
criminal defendants a meaningful opportunity toserg a complete defense.
Holmes v. South Carolin®47 U.S. 319, 324 (2006) (exclusion of defense
evidence of third-party guilt denied the defendaird fair trial).

The relevancy of evidence depends on whether tiderse tends to
confirm or refute a fact in issue or to corroboret@ence which is relevartate
v. Ray 945 S.W.2d 462, 467 (Mo.App.W.D. 1997). Evideneed only be
relevant, not conclusive, and it is relevant ibgically tends to prove a fact in
issue or corroborates relevant evidence which bmatke principal issueState
v. Richardson838 S.W.2d 122, 124 (Mo.App.E.D. 1992). When abaring

guestions of relevancy, trial courts must be mihtfat a defendant’s right to

offer testimony of witnesses is the right to presedefense and is a fundamental

element of due procesState v. Brown549 S.W.2d 336, 340 (Mo.banc 1977).
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The court excluded evidence that another person wa®lved in the murders
“Generally, a defendant may introduce evidenceitentb show that
another person committed the offense, if a propendation is laid, unless the
probative value of the evidence is substantiallyMeighed by its costs (such as
undue delay, prejudice or confusionytate v. Barrinerl11 S.W.3d 396, 400
(Mo.banc 2003). Evidence that another person hazpportunity or motive to
commit the crime is not admissible just to caselmrspicion on another person.
State v. Woodworfl®941 S.W.2d 679, 691 (Mo.App.W.D. 1997). “When the
evidence is merely that another person had opptytanmotive to commit the
offense, or the evidence is otherwise disconnemtedmote and there is no
evidence that the other person committed an agttiirconnected to the offense,
the minimal probative value of the evidence is @igwed by its tendency to
confuse or misdirect the juryState v. Bowmar837 S.W.3d 679, 686 (Mo. banc
2011). But evidence that another had opportunityotive is admissible if there
is also proof that the other person committed saatelirectly connecting him
with the crime Woodworth 941 S.W.2d at 69Lf. State v. Butler951 S.W.2d
600, 606-08 (Mo. banc 1997) (evidence linking wicd nephew, not husband, to
the crime would have been admissible and attorreeyineffective for not
investigating and presenting it).
The proposed evidence satisfies this test. Evelehan accused’s

opportunity, motive, and consciousness of guitufficient to support a first-

degree murder convictioState v. Normar243 S.W.3d 466, 470 (Mo.App.S.D.
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2007). And while there is no requirement that teéedse has to prove that the
other person did it, if these three factors araughdo affirm a conviction, they
ought to be enough to allow the defense to prekentévidence to that jury to
show that someone else might have been involvéteimurders.

Here there was evidence that Kost had a motiveualen the Luetjens; in
fact, the State conceded that Kost had a motieetemit the murders (Tr.53%5.
There was also evidence that Kost had the opptyttmbe involved in the
murders — Wiskur saw her reenter the home abouhtwes before the murders
(Tr.529-30, 538-39). There was also evidence oscmusness of guilt — Wiskur
saw Kost put an extinguished cigarette in her ppotkets (Tr.529-33, 539). The
jury could have concluded that this woman was sawehvolved in the later
robbery since, after calling someone on the phsine took the unusual,
suspicious action of putting an extinguished cigar@| her pocket, as ensuring
that this potential carrier of her DNA would not le& at the scene. Further
evidence of consciousness of guilt existed in &tthbugh Wiskur positively
identified Kost as being at the victims’ home twauls before the murder, Kost
denied being there to law enforcement (Tr.533).ulpattory statements, when
proven false or contradicted, evidence a conscesssof guiltState v. Rodden

728 S.W.2d 212, 219 (Mo.banc 1987).

22 Further evidence of motive was excluded by tra tourt. See Point V.
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Robbie acknowledges that it might be that Wiskus waong in her
identification of Kost. But that does not preclutie refused evidence. First, that
is for the jury to resolve. Second, evidence thabean was acting suspiciously
outside the victims’ home two hours before the reurd relevant evidence
regardless if it was Kost, particularly when theimmdefense argued by defense
counsel was that even if the State proved the Rolvbs at the murder scene, the
State failed to prove that he was the shooter laaidsbomeone else might have
been involved in the robbery of the Luetjens anut shem (Tr.2621-233

Also, Wiskur’s testimony that would have placed K@s another woman)
at the victims’ home shortly before the murderanisact directly connected to the
offense and thus should be enough to allow its ssiom. InBowmarn this Court
rejected evidence that another person had the tppiyrto commit the murder
and speculative connections to link that suspettidganurdersBowman 337
S.W.3d at 687-88. This Court rejected the offepraiof in that case because there
was “[n]o witnesses observed [the victim] in [thBer suspect’s] company at any
time near her time of deathd. at 688. Here, Wiskur did see this other woman at
the victims’ home near their time of death. Thiss tase is distinguishable from

Bowman

23 Unfortunately, the trial court failed to give Roé’s lesser included offense

instruction for felony murder. See Point I.
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It is true that the trial court ruled that the defe would be allowed to
present evidence “of Debra Kost, who may’ve beeor atear the scene of the
homicide” (Tr. 550-51, 552). But the trial coumnited the defense’s use of
Wiskur evidence to such a degree that it would Hmaen meaningless for the
defense to put on evidence that merely showedibsit may have been at or near
the scene of the murders shortly before they oeduifhe trial court required that
the defense present other evidence directly comgekibst with “an overt act” in
the commission of the murders, more than just henemresence at the scene
prior to the murders, before the evidence wouldl®ved to be presented to the
jury (Tr.551). The court ruled that the failuretbé defense to present an
additional “overt act” connecting Kost with the rdars would result in the
exclusion of any argument that Kost committed thedars (Tr.551). As Robbie’s
motion for new trial complained, if not for theaticourt’s ruling, the defense
would have presented Wiskur’s testimony and alsolvbave presented evidence
that Kost denied being at or near the Luetjen homthe night of the murders
(LF883, 885-86).

“A trial court’s exclusion of admissible evidencesates a presumption of
prejudice, rebuttable by facts and circumstancekeparticular case.Batrriner,
111 S.W.3d at 401. The State cannot show thaethig is harmless beyond a
reasonable doubtState v. Watsqr968 S.W.2d 249, 254 (Mo.App.S.D. 1998).
The exclusion of this evidence was an abuse ofatisn requiring Robbie’s

convictions to be reversed and remanded for a rnialv t

115

NV 02:80 - #T0Z ‘20 1290100 - IdNOSSIN 40 1IN0 ANTHANS - p3jid Ajediuonos|3



V.

The trial court abused its discretion in sustaininghe State’s objections
and in not allowing the jury to hear evidence fromDeborah Armenta that in
her handwritten statement to law enforcement offices, she expressed concern
for her safety and that of her family because of Oma Kost and Kost's
mother, Dianne Reeves, and that Armenta was with Jeet White when Reeves
called White and threatened that White should “watt out, or it could
happen to you,” because the prohibition of this edence denied Robbie’s
rights to due process, a fair trial and to presena defense as guaranteed by
the 8" and 14" Amendments to the United States Constitution and #icle I,

88 10 and 18(a) of the Missouri Constitution, in tht Robbie was entitled to
cross-examine Armenta about anything that might hag motivated her to
distort or exaggerate her testimony, including anyear, intimidation, or
duress that that she might have had about Kost, péicularly since a withess
had seen a woman, whom she believed was Kost, odesthe victims’ home
shortly before the murders acting in a very suspi@us manner, and
authorities had believed and told people that theravere three people involved
in the murders. Robbie was prejudiced because Armea identified Robbie’s
voice as being in the background of the 9-1-1 cagllaced at the victims’ home
during the robbery, and thus the jury was entitledto know about anything

that would motivate Armenta to make that voice idetification.
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Facts

Robbie was convicted of killing Sharon, Donnie, dalon Luetjen
(Tr.2638, 2642; LF797-99). As noted in Point IV,liee was precluded from
presenting evidence that Karen Wiskur would teghBt she saw Taron’s
biological mother, Debra Kost, outside the victimeme between 8:00-8:25 p.m.
on the night of the murders; Kost was talking ondedl phone while smoking a
cigarette before putting her extinguished ciganeitede her pocket and re-
entering the home (Tr.529-30, 538-39, 550-52).

Kost had been married to a son of the Luetjens aéted that son died in an
automobile accident, a custody dispute concernar@ arose between Kost and
the Luetjens (Tr.530-531). The State admitted tiiatwas “motive” evidence,
since Kost had not been allowed to see Taron, lmnsldhe was upset at the
Luetjens (Tr.531).

In an offer of proof, Deborah Armenta testifiedttiraher handwritten
statement to law enforcement officers, she expdessecern for her safety and
that of her family because of Kost and Kost's mgtieanne Reeves (Tr.1443-
45). Armenta was with Janet White when Reevesaalite and threatened that
White should “watch out, or it could happen to y@uif.1446-47, 1449). This

phone call occurred on the day the bodies weredesed (Tr.1449).

24 Kost testified in an offer of proof concerninggfissue and denied being at the

victims’ residence on the day of the murders (T$3,71757-58).
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The trial court would not allow this evidence, nglithat it was not relevant
unless further evidence of an “overt action” showet Kost may have
committed the murders (Tr. 1452-53).

Point 66 of Robbie’s timely motion for new triabained that the trial court
erred by sustaining the State’s objections andhaiving defense counsel to
guestion Armenta about her fear for her safetytdueer knowledge of
threatening phone calls from Kost and Reeves ta&\dnd Fajen (LF917). Point
20 of Robbie’s timely motion for new trial claiméuht the trial court erred by
denying Robbie’s offer of proof of threatening pkaralls form Kost and Reeves

to White and Fajen (LF891).

Standard of Review

This Court reviews the trial court’s decision tackxle evidence offered by
the defense for abuse of discretiGmate v. Sanderd26 S.W.3d 5, 20
(Mo.App.W.D. 2003). This Court will interfere withtrial court’s discretionary
ruling on the exclusion of evidence when theredtear showing of abuse of that
discretion.ld. This court will not disturb the trial court’s mg unless the abuse
resulted in prejudice to the defendddtiate v. Ray945 S.W.2d 462, 469
(Mo.App.W.D. 1997). Error in a criminal case is gueed to be prejudicial,

unless rebutted by the facts and circumstancdseofdse.ld.
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The right to present a defense

“The Constitution guarantees criminal defendaatsieaningful
opportunity to present a complete defens€rane v. Kentucky 76 U.S. 683, 688
(1986);0lden v. Kentucky188 U.S. 227 (1990). The rights of an accused in a
criminal trial to confront and cross-examine witses and to call witnesses in
one’s own behalf have long been recognized as gakendue proces€hambers
v. Mississippi410 U.S. 284, 294 (19733tate v. Brown103 S.W.3d 923, 929
(Mo.App.W.D. 2003).

Further, a defendant has a constitutional rigfat tair and impatrtial trial.
State v. Hill 817 S.W.2d 584, 587 (Mo.App.E.D. 1991). If théeshelant is
deprived of the opportunity to present relevantierce to the jury, his rights
under the Sixth and Fourteenth Amendments to theetiStates Constitution
may have been violatettl. Whether rooted directly in the Due Process Clauise
the Fourteenth Amendment or in the Compulsory F®oe Confrontation
Clauses of the Sixth Amendment, the United Statass@ution guarantees
criminal defendants a meaningful opportunity toserg a complete defense.
Holmes v. South Carolin®47 U.S. 319, 324 (2006) (exclusion of defense

evidence of third-party guilt denied the defendaird fair trial).

The court excluded relevant evidence
The relevancy of evidence depends on whether tiderse tends to

confirm or refute a fact in issue or to corrobo@ence which is relevartate
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v. Ray 945 S.W.2d 462, 467 (Mo.App.W.D. 1997). Evideneed only be
relevant, not conclusive, and it is relevant ibgically tends to prove a fact in
issue or corroborates relevant evidence which bmatke principal issueState

v. Richardson838 S.W.2d 122, 124 (Mo.App.E.D. 1992). When abaring
guestions of relevancy, trial courts must be mihtfat a defendant’s right to
offer testimony of witnesses is the right to presedefense and is a fundamental
element of due procesState v. Brown549 S.W.2d 336, 340 (Mo.banc 1977).

The defendant’s constitutional right to confrontneisses against him
includes the right to expose to the jury any mdiorg including potential bias or
prejudice, which may influence the witness’ testimdtate v.Joiner,823
S.w.2d 50, 52 (Mo.App.E.D. 1991). A defendant nhestable show potential bias
or interest where the witness has a possible ntaiivéo testify favorably for the
State.State v. Lockhayt507 S.W.2d 395, 396 (Mo. 1974).

Matters affecting the credibility of witnesses aleays relevant and
material. State v. Hunter544 S.W.2d 58, 59-60 (Mo.App.K.C.D. 1976). In
criminal cases, it is generally recognized thaedsé counsel has the right, and
that it may constitute prejudicial error to denyuaduly restrict that right, to
cross-examine a prosecution witness as to theaollp among others: motives
for the testimony given by the witness; the withésar, intimidation, or duress;
and shielding herself or some other perddnThere is no question that a witness

may be cross-examined about anything that mighivaset her to distort or
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exaggerate the facts to which she is testifyBtgte v. Ofield635 S.W.2d 73, 75
(Mo.App.W.D. 1982).

Armenta was an important prosecution witness. Lafereement officers
asked her to listen to the 9-1-1 recording thatthexeh placed from Taron’s phone
during the robbery of the Luetjens on the nighy/thvere killed (Tr.1402).
Armenta listened several times to a copy of thel9eall with the aid of some
headphones (Tr.1403, 1407-08). The first time,relhegnized her mother’s voice;
Armenta was 100% positive of that voice identificat(Tr.1408). Armenta also
heard a male voice, which sounded like Robbie’sev¢ir.1408). Armenta asked
if she could hear the recording again (Tr.1408¢ S$hid that she was about 80%
sure that the male voice she heard was Robbie!$409, 1456-57). She then
listened to the enhanced version of the 9-1-1 &m@en (Tr. 1409). She was then
about 90% sure that the male voice she heard wabki&s (Tr. 1409-10, 1457).
In preparation for trial, within the year beforalr she listened to a third version
of the recording, and she was about 100% surestRabbie’s voice (Tr.1410-
11). At trial, she was 100% sure it was Robbie’'®edTr.1411, 1457, 1478-79).
Her certainty grew as time passed.

But Jurors were not given relevant evidence thatexta had expressed
her concern to law enforcement officers for heesand that of her family
because of Kost and Kost’s mother, Dianne Reeve$443-45), and that
Armenta was with White when Reeves called and taresl that White should

“watch out, or it could happen to you” (referrirgthe murders) (Tr.1446-47,

121

NV 02:80 - #T0Z ‘20 1290100 - IdNOSSIN 40 1IN0 ANTHANS - p3jid Ajediuonos|3



1449). This evidence was important to expose Araismhotives for giving this
testimony, including any fear, intimidation, or das that that she might have had,
as well as her shielding herself or some othergoetdunter, 544 S.W.2d at 59-
60.

Robbie was entitled to cross-examine Arementa adoything that might
motivate her to distort or exaggerate the factshah she testifiedOfield, 635
S.W.2d. at 75. This is particularly true becauszdlwas evidence, also excluded
from the jury, that a witness (Wiskur) had seentkusdside the victims’ home
shortly before the murders acting in a very suspigimanner (see Point IV), and
other evidence, which the jury did hear, that arities had believed and told
people that there were three people involved imtheders, including a woman
(Tr.1823-24, 1827, 2160-62). If Armenta believedttiost were somehow
involved and that there were others involved whoewet in custody, she might
feel pressured to identify Robbie’s voice as bémtipe background of the 9-1-1
call placed at the victims’ home during the robbether than identifying
someone else who might have been working with Kndight of Armenta’s fear
for herself and her family from Kost and Reeves Jury was entitled to know
about these fears in order to evaluate Armentatanteny.id.

“A trial court’s exclusion of admissible evidenceeates a presumption of
prejudice, rebuttable by facts and circumstanceleparticular case.State v.
Barriner, 111 S.W.3d 396, 401 (Mo. banc 2003). Because Atan@as such an

important witness to the State — identifying Rolbimice on the 9-1-1 call, the
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State’s cannot show that this error was harmlegsrizka reasonable doutate
v. Watson968 S.W.2d 249, 254 (Mo.App.S.D. 1998). The esicn of this
evidence was an abuse of discretion that requinesrsal of Robbie’s convictions

and a remand for a new trial.
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VI.

The trial court abused its discretion in sustaininghe State’s objections
and in not allowing the jury to hear evidence fromJanet White concerning
threatening phone calls made from Deborah Kost antder mother (Reeves) to
White and her sister (Fajen) on the day that the watims’ bodies were
discovered, because the prohibition of this evideeadenied Robbie’s rights to
due process, a fair trial and to present a defenses guaranteed by the 8 and
14" Amendments to the United States Constitution and #icle I, §§ 10 and
18(a) of the Missouri Constitution, in that Robbiewas entitled to present this
evidence to show the jury that during one phone chin a series of phone calls
from Kost and Reeves to White and Fajen, Reeves tbWhite, “If you do not
tell me about my granddaughter, you'll end up justlike her,” because White's
testimony would have confirmed Deborah Armenta’s far of Kost and Reeves
and corroborated Armenta’s excluded testimony abouthe phone calls (Point
V), and White also would have supported Karen Wisktis excluded
testimony about seeing Kost outside the victims’ hoe about two hours

before the murder acting in a very suspicious manngPoint 1V).

Facts
Robbie was convicted of killing Sharon, Donnie, d@don Luetjen
(Tr.2638, 2642; LF797-99). As noted in Point IV,liee was precluded from

presenting evidence that Karen Wiskur saw Taroiwkbical mother, Debra
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Kost, outside the victims’ home between 8:00-8:26.on the night of the
murders; Kost was talking on her cell phone whiteking a cigarette before
putting her extinguished cigarette inside her pbekel re-entering the home
(Tr.529-30, 538-39, 550-525.

Kost had been married to a son of the Luetjens afted that son died in an
automobile accident, a custody dispute concernar@ arose between Kost and
the Luetjens (Tr.530-531). The State admitted tiiatwas “motive” evidence,
since Kost had not been allowed to see Taron, lamsldhe was upset at the
Luetjens (Tr.531).

In an offer of proof, Janet White testified thattbe day that the bodies
were discovered by White, she had some telephameecsations with Kost's
mother, Dianne Reeves, and White’s sister, Darkegen, spoke with Kost (Tr.
1568-69). The first call was from Reeves, who askbdt had happened to Taron
(Tr.1369-70). White told Reeves that she couldtaltabout it (Tr. 1570).
Deborah Armenta answered the second phone catfistReeves again (Tr.1570-
71) % The third call was again from Reeves (Tr.1571-V@hite told her not to

call again and hung up (Tr.1572). Fajen answerechéxt call (Tr.1572-73). Fajen

25 Kost testified in an offer of proof concerninggiissue and denied being at the
victims’ residence on the day of the murders (T$3,71757-58).
26 See Point V regarding the exclusion of Armenta&imony about the phone

calls and some other matters involving Kost.
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told Kost to call the sheriff’s office if she wandtéo know what happened to Taron
(Tr.1573). Kost said that the sheriff's office s#it they could not tell her
anything (Tr.1573). Fajen told Kost that she cawiti tell Kost anything either

(Tr. 1573). Kost hung up (Tr. 1573). During ond,dakeves told White, “If you

do not tell me about my granddaughter, you'll epdust like her” (Tr. 1574).

The trial court denied defense counsel’s offerrobfy ruling that the
defense would not be allowed to present that testyn{Tr.1577-78).

Point 12 of Robbie’s timely motion for new triabained that the trial court
erred by granting in part the State’s Motion in inenConcerning the Possible
Defense that Someone Else Committed this Crime §RF5). This denied
Robbie his rights to due process, a fair trial, amdresent a defense, as
guaranteed by the United States and Missouri Gatistis (LF883). The motion
noted that but for the trial court’s rulings, thefehse would have presented
White’s offer of proof testimony concerning thedghtening phone calls from Kost
and Reeves to White and Fajen (LF886).

Point 20 of Robbie’s timely motion for new triabained that the trial court
erred by denying Robbie’s offer of proof of threate phone calls from Kost and
Reeves to White and Fajen (LF891).

Point 68 of Robbie’s timely motion for new triabained that the trial court
erred by sustaining the State’s objections andhaiving defense counsel to
guestion White about threatening phone calls framstkand Reeves to White and

Fajen (LF918-19).
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Standard of Review

This Court reviews the trial court’s decision tackxle evidence offered by
the defense for abuse of discretiGmate v. Sanderd26 S.W.3d 5, 20
(Mo.App.W.D. 2003). This Court will interfere withtrial court’s discretionary
ruling on the exclusion of evidence when theredtear showing of abuse of that
discretion.ld. This court will not disturb the trial court’s ) unless the abuse
resulted in prejudice to the defenddstiate v. Ray945 S.W.2d 462, 469
(Mo.App.W.D. 1997). Error in a criminal case is gueed to be prejudicial,

unless rebutted by the facts and circumstancdseofdse.ld.

The court excluded relevant evidence

“The Constitution guarantees criminal defendaatsieaningful
opportunity to present a complete defens€rane v. Kentucky 76 U.S. 683, 688
(1986);0lden v. Kentuckyt88 U.S. 227 (1990). The rights of an accused in a
criminal trial to confront and cross-examine witses and to call witnesses in
one’s own behalf have long been recognized as ealsendue proces€hambers
V. Mississippi410 U.S. 284, 294 (1973tate v. Brown103 S.W.3d 923, 929
(Mo.App.W.D. 2003).

Further, a defendant has a constitutional rigfat tair and impatrtial trial.
State v. Hil] 817 S.w.2d 584, 587 (Mo.App.E.D. 1991). If théeshelant is
deprived of the opportunity to present relevantierce to the jury, his rights

under the Sixth and Fourteenth Amendments to theetstates Constitution
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may have been violatettl. Whether rooted directly in the Due Process Claidise
the Fourteenth Amendment or in the Compulsory F®oe Confrontation
Clauses of the Sixth Amendment, the United Statass@ution guarantees
criminal defendants ‘a meaningful opportunity teggnt a complete defense.
Holmes v. South Carolin®47 U.S. 319, 324 (2006) (exclusion of defense
evidence of third-party guilt denied the defendaird fair trial).

The relevancy of evidence depends on whether tigeree tends to
confirm or refute a fact in issue or to corrobort@ence which is relevartate
v. Ray 945 S.W.2d 462, 467 (Mo.App.W.D. 1997). Evideneed only be
relevant, not conclusive, and it is relevant ibgically tends to prove a fact in
issue or corroborates relevant evidence which bmatke principal issueState
v. Richardson838 S.W.2d 122, 124 (Mo.App.E.D. 1992). When abaring
guestions of relevancy, trial courts must be mihtfat a defendant’s right to
offer testimony of witnesses is the right to preésedefense and is a fundamental
element of due procesState v. Brown549 S.W.2d 336, 340 (Mo.banc 1977).

A criminal defendant also has a constitutional trighexpose to the jury
any motivation, including potential bias or pregsliwhich may influence the
witness’ testimonyState vJoiner,823 S.W.2d 50, 52 (Mo. App. E. D. 1991). A
defendant must be able show potential bias orestevhere the witness has a
possible motivation to testify favorably for theaf&t. State v. Lockhay07

S.W.2d 395, 396 (Mo. 1974). Matters affecting theddoility of withesses are
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always relevant and materidtate v. Hunter544 S.W.2d 58, 59-60 (Mo. App.
K.C.D. 1976).

Here White’s testimony was relevant. First, as datePoint V, Deborah
Armenta should have been able to testify aboupttume calls and also that
Armenta was afraid for her and her family’s safe¢gause of Kost and Reeves.
White’s excluded testimony would have corroborakeshenta’s fears and
Armenta’s refused testimony about the phone calls.

Second, White’s testimony would have supportecetteduded evidence set
out in Point IV of this brief. As noted above, Rablwvas precluded from
presenting evidence that Karen Wiskur saw Kostidatdhe victims’ home about
two hours before the murder acting in a very suspg&cmanner (Tr.529-30, 538-
39, 550-52). White’s testimony about Kost and Reklelligerent phone calls on
the day that the bodies were discovered, inclutheghreat that White would
“end up just like [Taron],” would have supportedsklr’'s testimony about Kost
possibly being involved in the robbery/murdersha tuetjens (Tr. 1574)

“A trial court’s exclusion of admissible evidenaeates a presumption of
prejudice, rebuttable by facts and circumstanceleparticular caseState v.
Barriner, 111 S.W.3d 396, 401 (Mo. banc 2003). The Stateaiashow that this
error is harmless beyond a reasonable ddthte v. Watsqrd68 S.W.2d 249,
254 (Mo. App. S.D. 1998). The exclusion of thisdmrnce was an abuse of
discretion that requires reversal of Robbie’s cotiwns and a remand for a new

trial.
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VII.

The trial court abused its discretion in denying Rbbie’s requests for
mistrials after the assistant attorney general thre times unexpectedly
displayed graphic photographs of the victims’ deadbodies to withesses on a
large television screen, because this violated Rabts rights to due process
and a fair trial, as guaranteed by the 1% Amendment to the United States
Constitution, and Article |, Sections 10 and 18(apf the Missouri
Constitution, in that the sum total of what happend deprived Robbie of a
fair trial because it triggered excessive emotionsgainst Robbie as evidenced
by the emotional reactions from witnesses, spectat and jurors; it also
caused Robbie’s sentence to be imposed under thélunce of passion,

prejudice or any other arbitrary factors, 8 565.0353.

Facts & Preservation
Deborah Armenta is the daughter of two of the meti Donnie and Sharon
Luetjens (Tr. 1352-53, 1365, 1422,1488). During$t@te’s direct examination of
Armenta, an assistant attorney general inadveytshtbwed her a PowerPoint
photo of the victims’ bound hands, which caused émta to cry (Tr.1358-59Y.

The trial court denied defense counsel’s request foistrial (Tr.1360-61).

2" Armenta declined an opportunity to take a breafnguher testimony after this

happened (Tr.1362).
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During the State’s direct examination of Armentxshusband regarding
the victims’ house, an assistant attorney genaeahiertently “flipped through a
whole series of crime scene photographs in faapid fashion,” which the jury
was able to view (Tr.1938-40). The trial court agaverruled defense counsel’s
request for a mistrial (Tr.1942).

Immediately after that witness testified, a simtleing happened during the
State’s direct examination testimony of a friendwoinnie (Tr.1956-57). This
time, a photograph of Donnie’s bound body was shfiawman extended period of
time (Tr.1957). Defense counsel noted that thattivadghird time that such an
incident happened during the testimony of eithiamaily member or close friend
of the victims (Tr.1957). Defense counsel reminttedcourt that during
Armenta’s testimony it had evoked a very emotioraponse and counsel
believed that the pattern of such incidents hdubte a negative effect on the jury
(Tr.1957).

The trial court again overruled defense counsekgiest for a mistrial
(Tr.1957-58, 1961).

Point 62 of Robbie’s motion for new trial allegéxdt the trial court erred in
overruling his request for mistrial during Armergtaéstimony after the display of
the graphic photograph to her (LF915-16). The m&¥ tnotion noted that the
State’s photographic exhibits were published tguimg on a television with an
approximate size of three feet by five feet (LFOIZ)ring Armenta’s testimony,

the State displayed an image of the Luetjens’ slgi@g on the floor (LF915).
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Jurors and Armenta recoiled in shock, and someotieei gallery exclaimed, “Oh
[expletive]” (LF44). Armenta was visible shaken dratame tearful (LF915).

Points 75 and 76 similarly complained about the trourt’s failure to
declare a mistrial when the inadvertent displaygioed during the testimonies of
Scott Beckman Armenta’s former husband) and Eu@soéman (a friend of
Donnie) (LF923-25).

At the hearing on the motion for new trial an invgsstor with the public
defender’s office testified that when the photoiraglisplay occurred during
Armenta’s testimony, several jurors “kinda joltectheir chairs,” covered their
mouths, and their eyes widened (Tr.2954). A womathé gallery said, “Oh, shit”
(Tr.2955). Armenta was visibly upset and cried Z9865).

When a similar thing happened during Scott Becks&stimony, a few
jurors leaned forward, put their heads partiallwdpand covered their mouths
(Tr. 2955-57).

During the ruling on the motion for new trial, ttr&al court said,

| have an unfettered and unobstructed view ofulg gnd it is my long

practice to, | watch the jury probably more thaglaody else in the

courtroom. | did not see any physical or visiblaateon from any juror, or
the jury as a whole, that would indicate to me tiexe was some response
to these particular photographs, or to the reacifdhe witness, that was
beyond any other human reaction. | did not conchtda! that any undue

prejudice had occurred to the defendant as a restlibse photographs
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which did occur early on in the case, regardingéhohotographs being
displayed.
(Tr.2989-90).

The trial court also stated his belief that thestfidisplays” were

inadvertent and did not result in a miscarriaggusfice or a manifest injustice (Tr.

2990).
Standard of Review
The decision whether to declare a mistrial restgelg within the discretion
of the trial courtState v. WebbeB82 S.W.2d 317, 323 (Mo.App.S.D. 1998).
This Court will reverse a trial court’s exercisedidcretion after a showing of

clear abuse and substantial prejudice resultinbeaefendantid.

Analysis

An accused, whether guilty or innocent, is erditie a fair trial, so it is the
duty of the trial court to see that he gets one.Stéate v. Tiedt357 Mo. 115, 206
S.W.2d 524, 526 (Mo.banc 1947). A trial judge isleina duty, in order to protect
the integrity of the trial, to take prompt and affative action to stop professional
misconduct.U.S. v. Dinitz424 U.S. 600, 612 (1976) (Burger, concurring).
Prosecutorial misconduct may become unconstitutiwhen it “so infect[s] the
trial with unfairness as to make the resulting ¢oimon a denial of due process.”

Donnelly v. DeChristoforo416 U.S. 637, 643 (1974).
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Consistent with these duties, a prosecutor hasyetddairly present the
evidence and permit the jury to come to a fair mmghartial verdictPendarvis v.
State 752 So. 2d 75, 77 (Fla.Dist.Ct.App. 2000). Somes the manner in which
the case is tried can warrant a new triadate v. Harris662 S.W.2d 276
(Mo.App. E.D. 1983) (“the record indicates defertddid not receive a fair trial
due to the continued harangue between the proseamdiodefense counsel
throughout a heated trial”). This is such a case.

Three times family members and friends of the mstiwere suddenly,
unexpectedly, confronted with large images of tlitéims’ dead bodies displayed
prominently on a screen while they were testifyifige record shows that the jury
was equally surprised and affected by this sudgephic display, which evoked
emotional reactions by people in the courtroomluiding witnesses, jurors, and
spectators. As defense counsel noted, these désbéad/“to have had a negative
effect on this jury” (Tr.1957).

Forms of visual information or signals that thgdger anger, revenge or
excessive emotions for or against a party violadefandant's right to a fair trial
guaranteed by the 6th amendment to the UnitedsS@estitutionState v. Allen,
800 So.2d 378, 389-90 (La.App. 4th Cir.2001) (petam) (new trial ordered
because the State continued to display a photogrbibte victim on its table after
the photograph had been identified, and a witresified wearing a T-shirt

“emblazoned with a photograph of the victim.”).
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Although it is true that the photographs were dthited into evidence
during the trial, the improper use of properly atiea evidence can warrant a new
trial if it prejudices the defendant’s right to emtrial. See People v. Williams
161 1ll. 2d 1, 641 N.E.2d 296 (1994), holding ttta prosecutor’s use during
sentencing hearing of eight-foot poster to dis@ldigt of the defendant’s prior
wrongdoings, arrests and convictions was prejudésiar, where evidence of
defendant’s criminal history was presented throceggttified copies of convictions
and through series of witnesses, all of whosenesty was succinct and clearly
understandable.

The continual, unexpected, startling display ofptpra photographs to
witnesses and the jury during testimony violatedlste's rights to due process
and a fair trial, as guaranteed by the 14th Amemdneethe United States
Constitution, and Article |, Sections 10 and 1&{Bjhe Missouri Constitution.
The trial court should have declared a mistrighrimtect Robbie’s rights, and
because it did not, this Court should reverse anthnd for a new trial.

Alternatively, this Court should set aside his sant of death because
what happened caused Robbie’s sentence to be ichpaseer the influence of
passion, prejudice or any other arbitrary facteeg, 8 565.035.3, which allows

this Court to set aside a death sentence on tkis.ba
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CONCLUSION

Because the trial court failed to give a lesseluithed offense instruction
for felony murder, which was supported by the enaeand requested by Robbie,
this Court should reverse and remand for a new(Riaint I).

Robbie is entitled to a new trial because the Statdl phone withess
(Middleton) was not qualified to give an expertraph regarding cell phone tower
evidence and the tracking of Robbie’s cell phonhattime of the murders — in
fact Middleton admitted that he was not an experghything.” (Point II).

Robbie is entitled to a new trial because the Stéitggerprint expert
(Hunt) gave hearsay testimony that other expettiseatab where she worked had
gone through the same process she had and vdrdrecbnclusion that Robbie’s
fingerprints were at the crime scene, and as dtrefsthis peer review process,
she felt confident in her conclusions since theverén’t issues” (Point IlI).

Robbie is entitled to a new trial because he waseirted from presenting
evidence that about two hours before the chargedens, Karen Wiskur saw a
woman, whom Wiskur later identified as Debra Kesit the victims’ home, light
a cigarette, talk on a cell phone while pacing bawc#-forth for 10-15 minutes,
extinguish her cigarette on the bottom of her spaéthe cigarette butt in her
jeans’ pocket, flip her phone shut, and go backlenghe victims’ home, and when
Kost was later questioned about being there, shieddt. The court also
precluded the defense from arguing Kost’s involvenie the murders without

first presenting an additional overt act connectiegwith the murders (Point V).
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Robbie is entitled to a new trial because he wasgnted from presenting
evidence from Deborah Armenta that she had expless®cern to law
enforcement officers about her and her family’®sabecause of Kost and Kost's
mother, Dianne Reeves, and that Armenta was witatJ&hite when Reeves
called White and threatened that White should “Watat, or it could happen to
you.” (Point V).

Robbie is entitled to a new trial because he wasgnted from presenting
evidence from Janet White concerning threateniranplcalls made from Kost
and Reeves to White on the day that the victimslié®were discovered,
including that Reeves told White, “If you do noll tee about my granddaughter,
you'll end up just like her” (Point VI).

Robbie is entitled to a new trial because a mistvas warranted after the
assistant attorney general three times unexpectisiyayed graphic photographs
of the victims’ dead bodies to withesses on a léefgvision screen, which
triggered emotional reactions from witnesses, sexs, and jurors; it also caused
Robbie’s sentence to be imposed under the influehpassion, prejudice or any

other arbitrary factors, § 565.035.3 (Point VII).
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